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CLEANING UP AT THE TRACKS:
SUPERFUND MEETS RAILS-TO-TRAILS
Clifford J. Villa·

I.

INTRODUCTION

For more than one hundred years, railroad cars rumbled and roared
along tracks in the Coeur d'Alene River Basin, serving the mining industry in the Panhandle of northern Idaho. As in many parts of the
American West, 1 the history of railroads in northern Idaho largely reflects
the history of mining in the region. The first gold was discovered in this
area in 1883, the same year that the area saw its first line of the Northern
Pacific Railroad.2 In 1885, the Bunker Hill mine was established near the
present town of Kellogg. Four years later, the first rail line of the Union
Pacific Railroad arrived. 3
Seeking to increase their own business, the railroad companies actively promoted local mining districts.4 For the next several decades, as
the mining companies in the district scrambled for riches.~ the railroad

• Assistant Regional Counsel, U.S. Environmental Protection Agency Region 10.
Seattle, Washington. J.D., Lewis & Clark Northwestern School of Law, 1993. The author
represented the Environmental Protection Agency ("EPA") in the settlement negotiations
described in Part IY, but the views expressed in this Article are the author's alone and not
necessarily those of EPA or the United States. The author wishes to recognize the efforts of
all who contributed to the Coeur d'Alene Basin trail project and dedicates this Article to
his lovely wife.
1 The first railroad west of the Missouri River began operating in I 855 to connect Sacramento with gold mines in the Sierra Nevada. STEVEN E. AMBROSE, NOTIIING LIKE Ir IN
THE WORLD 58 (2000). See also J. ANTHONY LUKAS, BIG TROUBLE 204-05 I 1997) (reporting that completion of transcontinental railroad near Promontory Point, Utah, in 1869
"set off a boom" in "exploitation of Utah's mineral resources"): EPA Region 8, Record of
Decision, Streamside Tailings Operable Unit, Silver Bow Creek/Butte Arca 2 (No\'. 29.
1995), available at LEXIS, EPA Records of Decisions for Superfund Sites (RODS) [hereinafter Silver Bow Creek ROD] (completion of railroads to Butte, Montana, in 1881 "led 10
a drastic increase in mine production").
2 JOHN V. Woon, RAILROADS THROUGH THE COEUR o'ALENES 5 (1984).
3 Id. at 19-20, 77.
4 The Northern Pacific Railroad, for example, published sensational pamphlets promoting the mining industry, one pamphlet reporting that miners from California, Colorado,
and Montana would "STAND AMAZED" at the "RICH MINERAL WEALTH of the
COEUR D'ALENE MOUNTAINS ... the yield being practically inexhaustible ...." Id. at
6.
5 Among the most successful mining companies in the Coeur d'Alene district was the
American Smelting and Refining Company ("ASARCO"), which fuelled the fortunes of the
Guggenheims and Rockefellers in New York. See JOHN FAHEY, HECLA: A CENTUR\' OF
WESTERN MINING 12, 23 (1990). The Coeur d'Alene district also ga\'e rise to the Hecla
Mining Company, which survived, expanded, and di\'ersificd into international operations
while continuing to mine in the area for over a century. Id. passim.
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companies competed for their business. 6 As local mines eventually
played out or became unprofitable, mining production and shipments fell,
contributing to the inevitable demise of railroad service through the
Coeur d'Alene Basin. 7 In 1993, the last trains ran through the region. 8
The railroad right-of-way through the region, known as the WallaceMullan Branch, spans approximately 71.5 miles from the grasslands near
eastern Washington, along the lakes and rivers of the Coeur d'Alene Basin, to the Bitterroot Mountains just shy of the Montana border. Along
the way, the trail passes through the Coeur d'Alene Indian Reservation,
numerous small towns, the historic mining district of the Silver Valley,
and an area known as the Bunker Hill Superfund Site. 9
On July 26, 2000, the Union Pacific Railroad Company ("UP"), the
last remaining railroad company in the Coeur d'Alene Basin, began removing the tracks and ties from the railroad right-of-way. Under the
common law of property, courts have held the removal of railroad track
tantamount to surrendering ownership of a railroad right-of-way. 10 Upon
such surrender, or "abandonment," possession of a railroad right-of-way
passes on to other parties with underlying interests in the right-of-way

6 Both Union Pacific and Northern Pacific laid tracks to reach the productive mines in
Canyon Creek, some seven miles above the town of Wallace, despite the steep grades and
the narrow canyon floor. Id. at 13. See also Wooo, supra note 2, at 77-79 (noting popular
reports that Canyon Creek merchants had to close their storefront awnings for trains to
pass).
1
See infra notes 232-234 and accompanying text.
8
Letter from Joseph D. Anthofer, General Attorney, Union Pacific Railroad ("UP"), to
Ned Tower, Manager, Hecla Mining Company (Dec. 9, 1992) (providing that "UP will
cease service to Hecla effective on May 3, 1993") (on file with Harvard E11viro11111e11tal
Law Review).
9 See EPA Region 10, Engineering Evaluation/Cost Analysis, Union Pacific Railroad,
Wallace-Mullan Branch 1 (Jan. 15, 1999), available at http://www.cpa.gov/rlOearth/
offices/oec/eecal.pdf, http://www.epa.gov/rl0earth/offices/oec/eeca2.pdf, http://www.epa.
gov/rl0earth/offices/oec/eeca3.pdf, http://www.epa.gov/rlOearth/offices/oec/npxara.pdf [hereinafter Wallace-Mullan EE/CA]. The Bunker Hill Superfund Site has been described by the
United States as an area "approximately seven miles long and three miles wide, bounded
on the west by the town of Pinehurst and on the east by the town of Kellogg, in Shoshone
County, Idaho," and including the "Bunker Hill mining and metallurgical complex." Complaint at 9, U.S. v. ASARCO Inc., No. 96-0122-N-EJL (D. Idaho filed Mar. 22, 1996)
[hereinafter Bunker Hill complaint] (on file with Harvard Enviro11111e11tal Law Rei•iew).
The complex began operating in the early 1900s and, in addition to the Bunker Hill mine
and mill, eventually included a lead smelter, silver refinery, zinc plant, and acid plants. lei.
at 9-10. Contamination from these processes and other mining activities led EPA on September 8, 1983, to include these releases of hazardous substances on the National Priorities
List ("NPL"), EPA's list of priority releases for long-term remedial evaluation and response, and to produce Records of Decision ("RODs") for remedial actions within the site.
Id. at 10. The scope of the NPL listing including the Bunker Hill Superfund Site later be·
came the subject of litigation resolved by the Ninth Circuit Court of Appeals in 2000. See
U.S. v. ASARCO Inc., 214 F.3d 1104 (9th Cir. 2000) (vacating decision of U.S. District
Court of Idaho that limited scope of NPL listing to twenty-one-square-mile area).
10 See infra note 81 and accompanying text.
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property.1 1 However, under the federal law known as the Rails-to-Trails
Act ("Trails Act"), 12 even after tracks and ties are removed, the railroad
can preserve its right-of-way for an undefined period before railroad
service resumes. In the interim, the right-of-way may serve as a recreational trail. Trails may be paved or unpaved, and used for a variety of
activities, including walking, running, mountain-biking, in-line skating,
and cross-country skiing, in accordance with state or local regulations.
Applying the Trails Act to the right-of-way through the Coeur d'Alene
Basin, UP set out to create the "Trail of the Coeur d' Alenes."
Since Congress passed the Trails Act in 1983, private, non-profit
groups have been organized on the national, state, and local levels to
promote the conversion of unused rail lines into recreational trails. 13 One
important function of these groups is raising funds to acquire railroad
rights-of-way and to maintain and improve rail-trails. 14 Supported in part
by such efforts at national, state, and grassroots levels, public and private
"trail sponsors" have developed a network of rail-trails in the United
States growing from less than 2500 miles before 1986 to more than
11,500 miles today, with more than 30,000 miles of rail-trails projected. 1'
The popularity of the Rails-to-Trails program reflects the public values of the rail-trails themselves. Trails provide recreational opportunities,
promote economic development through tourism, connect local communities with non-motorized, non-polluting transportation options, and preserve transportation corridors for possible railroad reactivation in the fu-

11 See 7 THOMPSON ON REAL PROPERTY § 54.03(a), at 123-24 (David A. Thomas ed.,
1994) (stating that "the property interest held in the right of way [is] 'a limited fee, made
on the implied condition of reverter in the event that the company cease[s) to use or retain
the land for the purpose for which it was granted"' (quoting N. Pac. Ry. v. Townsend, 190
U.S. 267,271 (1903))).
12 16 u.s.c. § 1247(d) (1994).
13 On the national level, these groups have been led by Rails-to-Trails Conservancy
("RTC"). Founded in 1986, RTC now claims 100,000 members and donors. RAILS-ToThAILS CONSERVANCY, ANNUAL REPORT 1999, at 3 (2000). For more information on RTC
and links to state and local rail-trails and organizations, see RTC, Rails-to-Trails Conservancy, at http://www.railtrails.org (last modified May 7, 2001) [hereinafter RTC Web Site).
As one example of local group involvement, the Wayside Rail Trail Committee has been
organized to promote the development of the twenty-five-mile Wayside Rail Trail from
Belmont to Berlin, Massachusetts. The Wayside Rail Trail on the Central Mass. Rail Line,
at http://www.massbike.org/bikeways/wayside (last modified June 2, 1998) (on file with
Harvard Environmental Law Review).
14 In addition to membership fees in "Friends of the Trail" groups, RTC also suggests
such fundraising strategies as bake sales, raffles, and appeals to local philanthropists. See
RAILS-TO-TRAILS CONSERVANCY, ACQUIRING RAIL CORRIDORS: A How To MANUAL ch. 7
(Jeff Allen & Tom Iurino eds., 1996), available at http://www.trailsandgreenways.org/
Documents/Acquiring/acq-toc.html.
15 RTC Web Site, supra note 13. Included in these 30,000 miles is the Trail of the
Coeur d' Alenes and other projects currently in development. E-mail from Jeffrey Ciabotti,
Trails Implementation Manager, RTC, to author (Apr. 26, 2001) (on file with Harvard
Environmental Law Review). Following the acquisition of a railroad right-of-way, it typically takes five to ten years to open a rail-trail. Id.
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ture. 16 However, for the Trail of the Coeur d' Alenes, one additional
benefit may take primacy over all others: protection of human health and
the environment from a legacy of mining contamination.
The Coeur d'Alene River Basin is a place of varied and dramatic
natural beauty, with steep canyons, broad valleys, meandering rivers,
marshes, and lakes. 17 Frogs, beaver, and moose can be found along the
river banks, 18 while mallards and wood ducks dot the surface of the lakes
and marshes. 19 Native trout flash through the mountain streams, and
stocked game fish such as bass and pike lurk in the warm, slack water of
the lateral lakes. 20 Tundra swans use the wetlands for rest stops on their
northward migration in the spring, while bald eagles perch on snags or
soar overhead year-round. 21
Belying this image of nature in harmony, however, are the harsh
ecological impacts of one hundred years of mining, milling, and smelting
activities in the region. As mining companies drilled into mountains and
drifted tunnels in search of silver, lead, and zinc, they piled up waste
rock along slopes where toxic metals could leach into creeks. As local
mills crushed and ground the metal-bearing ore to separate out the valuable metals,22 millions of tons of "mill tailings,":?3 still containing significant levels of metals, washed or were discharged directly into creeks.2~
16
Congress recognized some of these values in the Rails-to-Trails Act itself, citing a
"national policy to preserve established railroad rights-of-way for future reacth-ation of rail
service, to protect rail transportation corridors, and to encourage energy efficient transportation use." 16 u.s.c. § 1247(d). See also RTC, THE LOCAL ECONOMIC BENEFITS OF RAILTRAILS 1 (1996) (noting that by 2000, economic benefits of rail-trails to local communities
was estimated to exceed $6 billion). For a broad array of information on the value of railtrails, see RTC Web Site, supra note 13.
11 See U.S. Fish & Wildlife Service et al., Repon of Injury Assessment and Injury Determination, Coeur d'Alene Basin Natural Resource Damage Assessment 1-4 to 1-7 (Sept.
2000), available at http://pacific.fws.gov/ec/restoration.htm [hereinafter Injury Determination].
18 /d. at 1-11.
19 Id. at 6-1. Over 280 species of migratory birds are known or suspected to \'isit the
Coeur d'Alene Basin. Id.
-:!!JJd.
21 Injury Determination, supra note 17, at 6-5.
22 It has been estimated that the Sil\'er Valley of the Coeur d'Alene mining district
produced more than one billion ounces of silver O\'er the past hundred years. R,w CHAP·
MAN, "UNCLE BUNKER" 159 (1994). This output made it by some rcpons the largest sih·erproducing region in the world. Idaho, By & Through Idaho Pub. Utils. Comm'n , .. Interstate Commerce Comm'n, 35 F.3d 585, 588 (D.C. Cir. 1994).
23 "Tailings" are the waste material remaining after the ore has been processed phy1>ically or chemically to separate out the valuable minerals. NATIONAL RESEARCH COUNCIL.
lIARDROCK MINING ON FEDERAL LANDS 26 (1999). Small amounts of \'a)uable mincrJls as
well as unwanted minerals usually remain in the tailings at disposal. Id. at 26. Tailing~
from the processing of lead ore, for example, typically retain lead in concentrations of
2000 to 4000 pans per million. Wallace-Mullan EE/CA, supra note 9, at 17.
24 It has been estimated that more than se\'enty million tons of mill tailings were discharged into the creeks and rivers of the Coeur d'Alene Basin. EPA Region 10, Draft Remedial Investigation Repon, Coeur d'Alene Basin 1-5 (Oct 2000) ton file with Hanw.J
Environmental Law Rel•iew).

486

Harvard Environmental Law Review

[Vol. 25

As the tailings moved through the water, dissolved metals, principally
zinc, left miles of river where no trout could survive. 25 Metals remaining
in sediment have contaminated riverbeds and banks, lake bottoms, wetlands, and floodplains. Tundra swans and other waterfowl, stirring these
sediments in search for food, continually die from lead poisoning, sometimes at a rate of more than one hundred deaths in a single year. 26
Beyond the ecological harm caused by the disposal of waste rock
and mill tailings, mining contamination also spread through the shipment
of metal concentrates by rail. Concentrates spilled at railroad loading
docks 27 and leaked along the tracks through derailments 28 and holes in
railroad cars. 29 Metal concentrates also blew as dust off the top of open
railcars. 30 In addition, because railroad tracks typically followed the level
grades of creeks and rivers, railroad rights-of-way became contaminated
with tailings in sediments deposited by floods. 31 In some cases, railroad
beds were laid directly on top of mine tailings. 32 In other cases, tailings
or waste rock from mining activities may have been used as fill material
for construction of railroad beds. 33 As a result of these various processes,
railroad beds and rights-of-way in the Coeur d'Alene Basin became contaminated with metals in concentrations that pose potential threats to
human health.
Contamination of railroad rights-of-way is not unique to the Coeur
d'Alene Basin. Railroad rights-of-way across the country have been
contaminated through chemical spills caused by derailments, 34 treatment

25 As early as 1940, one researcher reported that "the 50 miles of the Coeur d'Alene
River carrying mine wastes are essentially without a fish fauna." Injury Determination,
supra note 17, at 7-6. Today, two creeks above Wallace, Idaho, feeding into the South Fork
of the Coeur d'Alene River, remain "nearly devoid of all fish life downstream of mining
releases of hazardous substances." Id. at 7-2.
26
Waterfowl deaths in the Coeur d'Alene Basin have been reported since 1924 and
have consistently shown evidence of lead poisoning from contaminated sediments. Id. at 616. In 1948, an estimated 100 tundra swans died in the Basin. Id. In 1982, an estimated
two hundred swans out of a group of 1200 died from lead poisoning. Id.
27 Wallace-Mullan EE/CA, supra note 9, at 19.
28
See Woon, supra note 2, at 130-36. Train derailments were reported to be a "common occurrence" through the Coeur d'Alene Basin, with the number of runaway railcars
"on the average of several a year." Id. at 132, 134.
29 See, e.g., Memorandum from Ned Tower to Ron Kahler (Oct. 17, 1983) (internal
Hecla Mining Company memorandum reporting that "[i]t is possible that we could be
losing some concentrate due to leakage. Every once in a while Union Pacific does provide
us with cars that are of rather poor quality. In some cases these cars have large tears in tho
side of them ... Also cars that have holes punched in the bottom of them for drainage arc
also difficult to plug.") (on file with Harvard Environmental law Review).
30 See Deposition Upon Oral Examination of Wallace-Mullan Branch (ASARCO) at
116-18, United States v. ASARCO Inc., No. 96-0122-EJL (D. Idaho taken Dec. 8, 1999)
(testimony that possibly up to 100 pounds of metal concentrates per railcar were lost in
transit without detection) (on file with Harvard Environmental law Review).
31 Wallace-Mullan EE/CA, supra note 9, at 18.
32 Id.
33 Id.
34 See, e.g., NATIONAL TRANSPORTATION SAFETY BOARD, WE ARE ALL SAFER 67-71
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of wooden railroad ties,35 engine maintenance and railcar repair/-6 railcar
cleaning,37 and acts of third parties, such as waste disposal.38 The myriad
of common ways in which railroad rights-of-way and related facilities
become contaminated suggests that any railroad right-of-way may require cleanup activity before it is converted to recreational use through
the Trails Act. The primary federal program to ensure the cleanup of
hazardous substances was created in 1980 by the Comprehensive Environmental Response, Compensation and Liability Act {"CERCLA"),n
better known as Superfund.40 Contrary perhaps to popular misconception,
Superfund authority is not limited to designated Superfund sites, but can
be applied to address almost any contaminated area:0 Through the Super(1998) (reporting that "in the five year period from 1985 through 1989, 2,121 railroad
accidents involved hazardous materials").
35 See, e.g., EPA Region 8, Record of Decision, Burlington Northern (Somers PlantJ
(SepL 27, 1989), available at LEXIS, EPA Records of Decisions for Supcrfund Sites
(RODS) (reporting that soils, sediments, and groundwater were contaminated with creosote
from plant operated from 1901 to 1986 for treatment of railroad tics).
36 See, e.g., EPA Region 9, Record of Decision, Western Pacific Railroad (Sept. 30,
1997), available at LEXIS, EPA Records of Decisions for Superfund Sites (RODS) (selecting remedy for extensive soil and groundwater contamination near Oroville, California,
caused by locomotive fueling and maintenance and railcar repair activities); EPA Region 3,
Record of Decision, Paoli Rail Yard Superfund Site (July 21, 1992), ai·ailable at LEXIS,
EPA Records of Decisions for Superfund Sites (RODS) (reporting that facility in Chester
County, Pennsylvania, built in 1915 to repair passenger railcars resulted in PCB contamination in rail yard soils).
.,, See, e.g., Plea Agreement and Stipulation of Facts Relevant to Sentencing Between
the United States of America and the Burlington Northern and Santa Fe Railway Company
at 9, United States v. Burlington N. & Santa Fe Ry. Co., No. 4:98CR515-CDP (E.D. Mo.
filed Dec. 4, 1998) (providing for $7,000,000 in fines and $3,000,000 in restitution to resolve criminal charges against railroad company based on contamination from twenty•fi\'c
years of cleaning out railroad cars containing residues of lead concentrates from nearby
mines) (on file with Harvard Environmental Law Review).
38 See, e.g., Indenture between Northern Pacific Railway Company and Hercules Mining Company et al. (SepL 16, 1919) (fifty-year lease authorizing mining company to use
part of rail yard near Wallace, Idaho, "for the purpose of depositing, storing and impounding any and all tailings, debris, and waste material") (on file with Han·ard Em•ironmenra/
Law Review); Deposition of Wallace Yard (Hecla) at 82-85, United States v. ASARCO
Inc., No. 96-0122-EJL (D. Idaho taken Dec. 13-14, 1999) [hereinafter Deposition of
Wallace Yard] (indicating that pursuant to 1919 lease, mine tailings were likely deposited
permanently in Wallace Yard) (on file with Han•ard Em•ironmental Law Re,•iew).
39 42 U.S.C. §§ 9601-9675 (1994 & Supp. IV 1998), amended by Pub. L. No. 106-74,
§ 427, 113 StaL 1095, 1095-96 (1999), Pub. L. No. 106-113, § 6001(b)(l). 113 Stat. 1501,
app. (1999).
40 In addition to the federal law of CERCLA, many states have cleanup programs created by state law. See, e.g., Washington Model Toxics Control Act, WASH. REV. CODE
§ 70.105D (1999); Massachusetts Oil and Hazardous Material Release Prevention and
Response Act, 15 MAss. GEN. LAWS ch. 21E, §§ 1-18 (1998); Hazardous Substance Account Act, CAL. HEALTH & SAFETY CODE § 25300 (West 1999). For a comprehensive
overview of state Superfund programs, see Linda K. Brcggin ct al., State S11perftmd Programs: An Overview of the Environmental Law /11stit11te's (ELi's) /998 Research, ALB. L.
ENVTL. OUTLOOK, Winter 1999, at 1 (citing "critical" fact that state cleanup laws arc independent of the federal Superfund statute).
41 See infra notes 128-142 and accompanying text (discussing clements of CERCLA
jurisdiction).

488

Harvard Environmental Law Review

[Vol. 25

fund program, the U.S. Environmental Protection Agency ("EPA"), in
cooperation with the State of Idaho, the Coeur d'Alene Tribe, and UP,
evaluated the contamination within the Coeur d'Alene Basin railroad
right-of-way, identified cleanup alternatives, and negotiated a novel settlement to implement the selected cleanup actions and provide for construction and maintenance of a recreational trail.
This Article discusses these activities in the Coeur d'Alene Basin as
a case study to explore the synergy between CERCLA and the Trails Act.
This synergy includes the risk assessment, cleanup actions, funding,
technical expertise, and liability protection provided by Superfund, and
also the predictable land use, reliable maintenance, and reduced costs of
cleanup made possible by use of the Trails Act. Part II begins by assessing the law of railroad abandonments and the provisions and procedures
of the Rails-to-Trails program. Part III examines the relevant framework
of CERCLA, including the processes for assessing and remedying the
risks of contamination, the scope of CERCLA liability, and the opportunities to resolve liability by entering into settlements that provide for
right-of-way cleanup, trail construction, and trail maintenance. Part IV
demonstrates the effects of integrating the provisions of the Trails Act
and CERCLA by focusing on the settlement with UP for the Coeur
d'Alene Basin right-of-way. Finally, Part V highlights the advantages
brought by both the Superfund and Rails-to-Trails programs to the
cleanup, trail conversion, and settlement in the Coeur d'Alene Basinadvantages available to other contaminated railroads across the country.
II.

THE RAILS-TO-TRAILS PROGRAM

The Rails-to-Trails program is the progeny of three principal legal
bloodlines, all of which retain direct relevance to the program today:
(1) federal authority over railroad operation, (2) federal law promoting
recreational trails, and (3) the common law of property. This Part examines each of these three areas before turning to some of the requirements
and potential pitfalls of the Rails-to-Trails program arising from federal
regulations and case law.

A. Federal Authority over Railroad Operation
As the quintessential creatures of interstate commerce, railroads inhabit a plane of plenary federal presence from cradle to grave. The federal government gave life to some railroads, creating the Union Pacific
Railroad Company 42 and Northern Pacific Railway Company 43 (now Bur-

42
Pacific Railroad Act of July 1, 1862, ch. 120, 12 Stat. 489, amended by Act of July
2, 1864, ch. 216, 13 Stat. 356 (1864) (identifying individual persons "hereby created nnd
erected into a body corporate and politic in deed and in law, by the nnme, style, nnd title of
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lington-Northem Santa Fe Railroad) and encouraging both companies
with grants of vast public lands to construct tracks across the continent.""
As railroad operations grew, the regulation of railroad rates became one
of the first uses of federal authority under the Commerce Clause of the
Constitution,45 through passage of the Interstate Commerce Act of 1887.4~
The Interstate Commerce Commission ("ICC"), established to ensure
compliance with the Act's provisions, became the first federal regulatory
agency.47
Even as the life cycle of a railroad operation reaches its end, the federal presence endures. Whether rail demand diminishes or rail lines become otherwise unprofitable, the federal government alone can approve
abandonment or discontinued service.48 The Transportation Act of 1920'~
provided that no railroad "shall abandon all or any portion of a line of
railroad, or the operation thereof," without first obtaining a certificate
from the ICC that such abandonment would be consistent with "the present or future public convenience and necessity."~0 Only after abandonment has been authorized by the ICC could the railroad proceed with
actual abandonment, known as "consummation."51 The pre-authorization
'The Union Pacific Railroad Company"'). The Pacific Railroad Act con\'eyed some 2620
miles of rights-of-way and 34,560,000 acres of public lands. CHARLES H. MoNTANGE.
PRESERVING ABANDONED RAILROAD RIGHTS-OF-WAY FOR PUBLIC USE 90 (1989).
43 Northern Pacific Grant Act, ch. 217, 13 StaL 365 (1864).
44
See, e.g., id. The Northern Pacific grants involved an estimated 40,000,000 acr.:s.
Altogether, "there passed into the hands of western railroad promoters and builders a total
of 158,293,000 acres, an area almost equaling that of the New England states, New York
and Pennsylvania combined." Great N. Ry. Co. v. United States, 315 U.S. 262, 273 (1942)
(citations omitted). For a summary history of railroad grants. see UniteJ States ,.. Union
Pac. R.R., 353 U.S. 112, 125-36 (1957) (Frankfurter, J., dissenting).
45 U.S. CONST. arL I,§ 8 (declaring that "The Congress shall ha\'e Power ... To r.:gulate Commerce with foreign Nations, and among the se\'eral States, and with the Indian
Tribes").
46 Interstate Commerce Act of 1887. ch. 104, 24 StaL 379. The Interstate Commerce
Act, among other things, required that rail carriers establish just and reasonable rates. Id.
§§ 2-6, 24 Stat. at 379-82. Railroad rate regulation was also one of the first federal actions
tested under the Commerce Clause. See Houston. E. & W. Texas Ry. Co. v. United States
("The Shreveport Rate Cases"), 234 U.S. 342 (1914) (upholding enforcement of railroad
rates even for rail shipments entirely within State of Texas).
47 Interstate Commerce Act§§ 11-21, 24 StaL at 383-87. For a condensed history of
the ICC, see Angel Manuel Moreno, Presidemial Coordi11ario11 of rite /11depe11tle111 Reg11latory Process, 8 Am.UN. L.J. AM. U. 461,463 n.2 (1994).
48 49 U.S.C. § 10,903(a)(l) (Supp. IV 1998). The Supreme Court has explicitly recognized and maintained the ICC's "'exclusive' and 'plenary authority to regulate ... rail
carriers' cessations of service on their lines."' Preseault v. ICC, 494 U.S. 1, 21 (1989)
(O'Connor, J., concurring) (citing Chicago & N. W. Transp. Co. v. Kalo Brick & Tile Co.,
450 U.S. 311,323 (1981)).
49 Pub. L. No. 66-152, 41 Stat. 456 (codified in scattered sections of 49 U.S.C.). Prior
to passage of the Transportation Act, railroad abandonments were subject to a hodgepodge of state requirements largely intended to impede abandonments. See Ste\'en R. Wild.
A History of Railroad Aba11do11111e11t, 23 TRANSP. L.J. 1 (1995).
50 Transportation Act of 1920 § 18, 41 Stat. at 477-78.
51 49 C.ER. §§ 1152.29(e)(2), 1152.50(e) (2000). A railroad may, alternath·ely. r.:tain
its interest in a right-of-way by acting contrary to consummation. See, e.g., !Jaho , .. Ore-
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requirement established in 1920 remains essentially intact today, 52 although the Surface Transportation Board ("STB") has assumed responsibility for certification since Congress abolished the ICC in 1995.53 The
STB now approves the abandonment of some 3000 miles of railroad track
every year. 54
The Transportation Act of 1920 required federal approval not only
for abandonment of the physical rail line, but also for discontinuance of
"the operation thereof." 55 This distinction between physically abandoning
a railroad line and merely stopping railroad service appears in the present
form of the statutory language: "A rail carrier ... may-(A) abandon any
part of its railroad lines; or (B) discontinue the operation of all rail transportation over any part of its railroad lines" if the "public convenience
and necessity require ... ." 56 This distinction is a key component of how
the Trails Act functions. 57 If a right-of-way is abandoned, it may be lost
to underlying landowners. 58 If, however, the right-of-way has not been
abandoned, but is not being used for railroad service, it may be preserved
for recreational use.

B. Federal Law Supporting Recreational Trails
In 1968, at the request of President Lyndon Johnson, Congress
passed the National Trails System Act ("NTSA"). 59 The NTSA responded
to growing national interest in nature conservation, historic preservation,
and outdoor recreation. 60 The act authorizes federal agencies "to encourage volunteers and volunteer organizations to plan, develop, maintain,

gon Short Line R.R. Co., 617 F. Supp. 207 (D. Idaho 1985) (noting that ICC authorized
railroad company to abandon rail line, but railroad company declined to give notice of
"actual" abandonment, and instead gave notice of using track for storage purposes). A
railroad may also retain its interest simply by allowing the abandonment authorization to
expire. 49 C.F.R. § l 152.29(e)(2) (stating that "[i]f, after l year from the date of service of
a decision permitting abandonment, consummation has not been effected by the railroud's
filing of a notice of consummation ... , the authority to abandon will 11utom11tic11lly expire").
52 See infra note 85 and accompanying text.
53 ICC Termination Act of 1995, Pub. L. No. 104-88, 109 Stut. 803 (1995).
54 Preseault v. ICC, 494 U.S. I, 5 (1989). From an historic high of 272,000 miles in the
1920s, the volume of railroad tracks had been reduced to approximately 141,000 miles by
1990. Id.
55 Transportation Act of 1920 § 18, 41 Stat. at 4 77.
56 49 U.S.C. § I0,903(a) (Supp. IV 1998).
57
See Preseault, 494 U.S. at IO n.3.
58 See supra note 11 and accompanying text.
59 Pub. L. No. 90-543, 82 Stat. 919 (1968) (codified as amended at 16 U.S.C. §§ 12411262 (1994 & Supp. V 1999)).
00 See 16 U.S.C. § 124l(a) (1994) (stating purposes of the NTSA). For a full history
and discussion of the NTSA, see Thomas C. Downs, The National Trails System: A Model
Partnership Approach to Natural Resources Management, 30 ENVTL. L. RllP. I0,091
(2000).
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and manage, where appropriate, trails throughout the Nation." 61 Federal
agencies may enter into cooperative agreements with landowners, individuals, private organizations, and state and local agencies to facilitate
the development and management of trails. 62 Federal agencies may also
support volunteer efforts by making available federal facilities, equipment, technical assistance, and financial assistance.63 Through these cooperative efforts under the NTSA, the National Trails System now includes some 40,000 miles of trails.M
The initial federal effort to promote the conversion of abandoned
railroad rights-of-way to recreational trails came with the passage of the
Railroad Revitalization and Regulatory Reform Act of 1976 ("4-R
Act"). 65 Under the 4-R Act, after the ICC had authorized rail abandonment, the right-of-way property could be offered for public purposes,
including recreational use. 66
Over time, Congress recognized a major problem with rails-to-trails
conversions under the 4-R Act, finding that "[t]he concept of attempting
to establish trails only after the formal abandonment of a railroad rightof-way is self-defeating; once a right-of-way is abandoned for railroad
purposes there may be nothing left for trail use." 67 To address this problem, Congress amended the NTSA in 1983 to add section 8(d), known as
the Trails Act, the most significant element of the Rails-to-Trails program. The Trails Act states in part:
Consistent with the purposes of [the 4-R] Act ... in the case of
interim use of any established railroad rights-of-way pursuant to
donation, transfer, lease, sale, or otherwise in a manner consistent with the National Trails System Act, if such interim use is
subject to restoration or reconstruction for railroad purposes,
such interim use shall not be treated, for purposes of any law or

16 U.S.C. § 1250(a)(l).
Id. § 1246(e). Land outside of federal administration that is needed for designated
trails may be acquired from landowners by federal, state, or local agencies through cooperative agreements or purchase. Id. In limited circumstances, the federal government may
also obtain necessary lands through condemnation proceedings. Id. § 1246(g).
63 Id. §§ 1246(h), 1250(c).
64 Downs, supra note 60, at 10,091. The first two designated National Scenic Trails in
the National Trails System were the Appalachian Trail, from Georgia to Maine, and the
Pacific Crest Trail, from the Mexican border, through California, Oregon, and Washington,
and across into Canada. 16 U.S.C. §§ 1241(b), 1244(a)(l}-(2).
65 Railroad Revitalization and Regulatory Reform Act of 1976, Pub. L. No. 94-210, 90
Stat. 31 (codified as amended at 45 U.S.C. §§ 801-832 (1994)).
66 Id.§ 809(c).
67 H.R. REP. No. 98-28, at 8-9 (1983), reprinted in 1983 U.S.C.C.A.N. 112, 119. See
supra note 11 and accompanying text (explaining that upon abandonment, possession
passes on to underlying fee-holders).
61

62
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rule of law, as an abandonment of the use of such rights-of-way
for railroad purposes. 68
By providing that interim use would not be considered abandonment,
Congress attempted to forestall the application of state or common property law that might otherwise result in a railroad right-of-way reverting to
holders of underlying interests. 69
The Supreme Court, through its 1990 decision in Preseault v. U.S.,
upheld the Trails Act as a valid federal use of Commerce Clause authority.70 The petitioners in Preseault were private property owners challenging the conversion of a railroad right-of-way in Vermont to recreational trail use under the Trails Act. 71 The Court held unanimously that
the provision was rationally related to interstate commerce and reasonably adapted to the two "valid congressional objectives" of encouraging
trail development and preserving railroad rights-of-way for future
reactivation of rail service. 72
C. Application of State Law

While the Supreme Court's decision in Preseault affirmed the constitutionality of the Trails Act, application of state property law remains
important to railroad abandonment. Commentators have observed that
application of state law in determining railroad abandonment ignores the
established concept of federal preemption in this arena. 73 Nevertheless,
courts before, during, and after the Preseault saga have continued to look
to state law in certain cases involving railroad abandonment. 74 Two con68

16 U.S.C. § 1247(d) (Supp. V 1999).
See MONTANGE, supra note 42, at 47-48.
70 Preseault v. ICC, 494 U.S. l (1990).
11 Id. at 9-10.
12 Id. at 17-18.
73 See Marc A. Sennewald, Note, The Nexus of Federal and State Law in Railroad
Abandonments, 51 VAND. L. REV. 1399, 1418 (1998); Danaya C. Wright & Jeffrey M.
Hester, Pipes, Wires, and Bicycles: Rails-to-Trails, Utility Licenses, and the Shifting Scop£'
of Railroad Easements from the Nineteenth to the 1iventy-First Centllries, 27 ECOLOGY
L.Q. 351, 435-36 (2000).
74 See, e.g., Preseault, 494 U.S. at 20 (O'Connor, J., concurring) (writing that "state
law determines what property interest petitioners possess"); Glosemeyer v. United States,
45 Fed. CL 771, 773 (2000) (finding that "railbanking does not constitute a railroad purpose under Missouri law," so that involuntary imposition of a trail constitutes a Inking);
Swisher v. United States, 189 F.R.D. 638, 641 (D. Kan. 1999); King County v. Squire Inv.
Co., 801 P.2d 1022, 1025 (Wash. Ct. App. 1990); Lawson v. State, 730 P.2d 1308, 1316-17
(Wash. I 986). Some courts have attempted to harmonize the application of state property
law with the federal Trails Act. See, e.g., Chevy Chase Land Co. v. United States, 733 A.2d
1055 (Md. 1999) (finding under Maryland property law that railroad right-of-way constituted easement that allowed public use for recreational trail). For analysis of the Chevy
Chase rail-trail cases, which included two trips to the Federal Circuit Court of Appeals,
see Joshua M. Pitcock, Note, Chevy Chase Land Co. v. United States: The Rails-to-Trails
Act and Maryland Property Law, 35 WAKE FOREST L. REV. 729 (2000).
69
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texts in which state law has been significant are ( 1) where a rail-trail
conversion is alleged to constitute an unconstitutional taking of private
property, and (2) where railroad abandonment is alleged to have occurred
before application of the Trails Act provisions.
1. Takings Analysis
Conversion of a railroad right-of-way for public recreational use
may give rise to an allegation of a taking of private property in violation
of the Fifth Amendment to the Constitution. 7s Holders of underlying interests in a right-of-way could argue that their right to exclusive use and
enjoyment of a certain property upon abandonment by a railroad, as
defined under state law, has been "taken" by the effect of the Trails Act
to allow for public use of the property as a recreational trail. When the
property owners in Preseault made this argument, the Supreme Court
concluded that the Trails Act did not violate the Fifth Amendment on its
face because if there was any actual taking of property without just compensation, a remedy could be available under the federal Tucker Act. 71.i
A takings analysis will always require a fact-specific inquiry into the
nature of the respective interests in a right-of-way property. As Justice
Brennan observed in writing the Supreme Court's unanimous opinion in
Preseault, "under any view of takings law, only some rail-to-trail conversions will amount to takings. Some rights-of-way are held in fee simple."77 For rights-of-way that railroad companies hold in fee simple, no
underlying landowners exist to file takings claims.
75 The Fifth Amendment prohibits the taking of private property for public ui.e without
providing ''.just compensation." U.S. CONST. amend. V.
76 The Tucker Act, 24 Stat. 505 (1887) (codified in scattered sections of 28 U.S.C.J,
provides the Court of Federal Claims (formerly the U.S. Claims Court) with jurisdiction 10
render judgment on any claim against the federal government "founded either on the Constitution, on any Act of Congress or any regulation of an executive dcpanmcnt, or upon
any express or implied contract with the Uniled Slates, or for liquidated or unliquidaled
damages in cases not sounding in tort." 28 U.S.C. § 149l(a)lll (1994). In this particular
case, however, because the petitioner had failed to file a claim under lhc Tucker Acl, his
claim was premature for the Court's review. Preseault v. ICC, 494 U.S. I, 17 ( 1990).
In response to the Supreme Court's decision, the Preseault property owners filed a
claim for compensation under the Tucker Act. See Preseault , •. Uni1ed Slates, 24 Cl. Cl.
818 (1992). On review, the Federal Circuit Court of Appeals declared that 1he railroad
right-of-way had been abandoned as a matter of Vermont law by removal of 1he tracks in
1975, ten years before the trail was built. Preseault v. Uni1ed S1a1es, 100 F.3d 1525. 154449 (Fed. Cir. 1996) (en bane). Because the right-of-way had been abandoned, according 10
the Court, subsequent public use of the property as a recreational !rail in lhis CU!te con~lltuted a taking. Id. at 1552. For further analysis of the Preseaulr saga and related lakings
issues, see generally Sennewald, supra nole 73; Dennis H. Long, The E:cpcmding Importance of Temporary Physical Takings: Some U11resofred Issues and an Opponunit)· for
New Directions in Takings Law, 72 INo. LJ. 1185, 1195-98 (1997).
11 Preseault, 494 U.S. at 16. The Federal Circuit recognized !hat lhe determination of
respective interests in a railroad right-of-way may require "close examination" of "lurn-ofthe-century" instruments, read in light of common law and slate statures !hen in effect.
Preseault, 100 F.3d at 1534. In light of lhe requirement for such individualized inquiry.
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In any event, the potential of a takings claim under the Fifth
Amendment does not mean that a railroad right-of-way cannot be converted to recreational use. It only means that "just compensation" may at
some point become due if alleged and substantiated by legal documents.
In the context of a contaminated right-of-way, such as the right-of-way
through the Coeur d'Alene Basin, an underlying owner concerned with
avoiding potential CERCLA liability may choose never to assert ownership over the property.7s If the owner does allege and sustain a takings
claim, however, payment of just compensation may be made to the owner
in accordance with terms of a CERCLA settlement, which may require
payment or indemnification by a private party. 79
2. Prior Abandonment

Courts have also applied state property law to determine whether
certain facts constitute railroad abandonment. In general, common law
abandonment requires a showing of intent to abandon, as indicated by
observable evidence.so Such evidence often includes the removal of rails
and ties from the right-of-way before the STB issues Trails Act authority.s1 If evidence supports a finding of abandonment, courts have found
that the STB 's jurisdiction over the right-of-way has been terminated,
preventing the right-of-way from qualifying for the Rails-to-Trails program. s2

courts may deny class action certification for takings claims. See Swisher v. United States,
189 F.R.D. 638, 642 (D. Kan. 1999). But see, e.g., Bywaters v. United Stutes, 196 F.R.D.
458, 467 (E.D. Tex. 2000) (distinguishing case from Swisher because case involved fur
fewer plaintiffs and the law of a single state).
18 See infra note 193 and accompanying text (discussing potential CERCLA liability of
underlying owners).
19
See, e.g., Consent Decree at 56, United States v. Union Puc. R.R. Co., No. 99-606N-EJL (D. Idaho entered Aug. 25, 2000) [hereinafter Wallace-Mullan Consent Decree)
(UP required to indemnify United States, State, and Tribe in event of takings claim) (on
file with Harvard Environmental Law Review).
80
Jost v. STB, 194 F.3d 79, 87 (D.C. Cir. 1999); Birt v. STB, 90 F.3d 580,585 (D.C.
Cir. 1996) (holding that the "pivotal issue" is the intent of the railroad); Black v. ICC, 762
F.2d 106, 113 n.15 (D.C. Cir. 1985); Idaho v. Oregon Short Line R.R. Co., 617 F. Supp.
213, 217 (D. Idaho 1985) (holding that the "classic statement of the rule is that for abandonment to occur there must be (1) present intent to abandon, and (2) physical acts evidencing clear intent to relinquish the property interest").
81
Glosemeyer v. United States, 45 Fed. Cl. 771, 777 (2000); Jordan v. Stallings, 911
S.W.2d 653, 658-59 (Mo. Ct. App. 1995). See also Wild, supra note 49, at 11 (explaining
that "abandoning the rails is usually the determinable event, at which point reversion takes
place"). Courts and the STB will also evaluate other behaviors, such as conveyance of
right-of-way property, discontinuance of service, failure to repair tracks destroyed by
weather, failure to make efforts to attract railroad traffic to a discontinued line, and characterization of rail lines as "abandoned" in contemporaneous documents. See, e.g., Jost,
194 F.3d at 87; Birt, 90 F.3d at 586-87 nn.12-13.
82
RLTD Ry. Corp. v. STB, 166 F.3d 808 (6th Cir. 1999) (holding that STB lacked jurisdiction to approve interim trail use where abandonment had been consummated). See
also Birt, 90 F.3d at 585 (finding that "under established precedent, petitioner is correct
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To ensure the retention of STB jurisdiction, a rail carrier may deny a
finding of abandonment by explicit expressions of intent to the contrary.
A CERCLA agreement that requires removal of railroad track can provide a vehicle for expressing this intent. In its cleanup efforts, UP provided this notice in order to retain STB jurisdiction over the segment of
the Coeur d'Alene Basin right-of-way that runs through the Bunker Hill
Superfund Site.83
D. Administrative Procedures

For a party interested in converting rails to trails, the administrative
journey can be full of statutory and regulatory pitfalls, including environmental requirements for abandonment, threats of competing financial
offers, and other legal requirements facing trail sponsors.~ The remainder of this Part analyzes each of these potential challenges.
1. Environmental Requirements for Aba11do11me11t

Before a rail carrier may abandon or discontinue service on a rail
line, the carrier must generally persuade the STB that "the present or future public convenience and necessity require or permit the abandonment
or discontinuance."85 In advance of applying to the STB for authorization,
the rail carrier must produce a notice of intent to file an abandonment or
discontinuance application,86 and must also submit designated environmental and historic reports. 87 The purpose of these reports 83 is to ensure

that if [UP] did consummate abandonment during the eight days in June •.. the ICC would
have lost jurisdiction over the right-of-way at that time") (citing Presea11lt, 494 U.S. 1, 5
n.3 (1990)).
83
Letter from Joseph D. Anthofer, General Attorney, UP, to Vernon Williams, Secretary, STB (Aug. 22, 1996) [hereinafter Anthofer letter] (on file with Han·ard Em·iron·
mental Law Review).
84
For a more detailed presentation and analysis of this administrative process, see
generally MoNTANGE, supra note 42.
85 49 U.S.C. § I0,903(d) (Supp. IV 1998). In making a finding of "public con\'enience
and necessity," the statute now specifically requires consideration of "whether the abandonment or discontinuance will have a serious, adverse impact on rural and community
development." Id. Some of the other factors traditionally considered in determining "public
convenience and necessity" include the transportation needs of the shippers, the arnilability of alternative service, and the opportunity costs of the railroad. Wild, supra note 49, at
8-9. See also Colorado v. United States, 271 U.S. 153, 168-69 (1926) (balancing competing community and business needs); Chicago & N. W. Transp. Co. v. Kato Brick & lite
Co., 450 U.S. 311, 321 (1981) (requiring ICC to consider "the interests of those now
served by the present line" in making abandonment decision).
86 49 C.F.R. § 1152.20 (2000). Alternatively, the STB may appro\'e an exemption for a
rail line where there has been no rail service for at least the past two years and other crilc·
ria are met. 49 U.S.C. § 10,502 (Supp. IV 1998); 49 C.F.R. § 1152.50 (2000).
87 49 C.F.R. § 1152.20(c).
88 Id. § 1105.1.
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compliance with federal laws including the Endangered Species Act, 89
the National Historic Preservation Act, 90 and the National Environmental
Policy Act. 91
Section 7 of the Endangered Species Act ("ESA") directs federal
agencies to ensure that any action "authorized, funded, or carried out by
such agency ... is not likely to jeopardize the continued existence of any
endangered species or threatened species or result in the destruction or
adverse modification" of designated critical habitat. 92 If such species
might be present, the ESA may require the federal agency to prepare a
Biological Assessment to determine whether such species could be adversely affected by the proposed action. 93 Consistent with section 7 of the
ESA, the STB may need to ensure that any proposed railroad abandonment or discontinuance will not jeopardize any species or habitat protected under the ESA. Railroad abandonments often implicate protected
species and habitats because railroads typically follow river courses in
rural areas, where protected fish and birds often live. For example, bull
trout and bald eagles may be found in the Coeur d'Alene Basin.9~
Rails-to-trails projects must consider historic preservation as well as
wildlife preservation. Section 106 of the National Historic Preservation
Act ("NHPA") requires federal agencies or delegated state, local, or tribal
agencies to consider the possible effects on historic sites or structures of
actions proposed for federal funding or approval. 95 If an agency finds an

89 Endangered Species Act of 1973 ("ESA"), Pub. L. No. 93-205, 87 Stat. 884
(codified as amended at 16 U.S.C. §§ 1531-1544 (1994)). For implementing regulations,
see 50 C.F.R. pt. 402 (2000). For the definitive introduction to the ESA, see DAN ROHLF,
THE ENDANGERED SPECIES ACT: A GUIDE TO ITS PROTECTIONS AND IMPLEMENTATION
(1989).
90
National Historic Preservation Act of 1966, Pub. L. No. 89-665, tit. I, § 106, 80 St11t.
917 (codified as amended at 16 U.S.C. § 470f (1994)). For implementing regulations, sec
36 C.F.R. § 800.1 -.16 (2000).
91
National Environmental Policy Act of 1969 ("NEPA"), Pub. L. No. 91-190, tit. I, 83
Stat. 852 (1970) (codified as amended at 42 U.S.C. §§ 4331-4370d (1994 & Supp. IV
1998)). Regulations implementing NEPA have been promulgated by the Council on Environmental Quality ("CEQ"). See 40 C.F.R. pt. 1501 (2000). Federal agencies may also
promulgate their own regulations to implement NEPA. See, e.g., 49 C.F.R. §§ 1105.5-.6
(2000) (stating STB regulations).
92
ESA § 7(a), 16 U.S.C. § 1536(a)(2) (1994). Federal agencies must consult with the
appropriate federal wildlife service agencies to determine whether listed species may be
present in the area of the proposed action. Id. § 1536(c). For possible impacts to marine or
anadromous fish, the appropriate service agency for consultation is the National Marine
Fisheries Service, within the National Oceanic and Atmospheric Administration of the
U.S. Department of Commerce. For other species, federal agencies must consult with the
U.S. Fish and Wildlife Service, under the U.S. Department of the Interior. 50 C.F.R.
§ 402.0l(b).
93 16 U.S.C. § 1536(c) (1994). See also 50 C.F.R. § 402.12 (2000).
94 Wallace-Mullan EE/CA, supra note 9, at 14.
95 16 U.S.C. § 470f (1994). Section 106 specifically applies to "any district, site,
building, structure, or object that is included in or eligible for inclusion on the National
Register." Id. Criteria for inclusion on the National Register generally exclude "properties
that have achieved significance within the past 50 years." 36 C.F.R. § 60.4 (2000).

2001]

Cleaning Up at the Tracks

497

adverse effect, it must evaluate alternatives to "avoid, minimize, or mitigate" the impact.% Given the historical nature of railroad operations, the
NHPA is often implicated in railroad abandonment or discontinuance
proceedings, requiring the STB to ensure that historic structures, such as
the Chatcolet Bridge across Coeur d'Alene Lake,97 will not be adversely
affected.
Finally, the National Environmental Policy Act ("NEPA") requires
an assessment of the potential environmental impacts of proposed "major
Federal actions significantly affecting the quality of the human environment."98 The assessment often takes the form of an Environmental Assessment ("EA").99 Based on the results of the EA, the federal agency
may produce a Finding of No Significant Impact ("FONSI") or may proceed with an Environmental Impact Statement ("EIS") to provide a more
detailed analysis of the potential impacts of the proposed action. 100
Failure to comply with the administrative requirements of the ESA.
the NHPA, or NEPA may result in legal challenges under the Administrative Procedures Act ("APA") 101 from citizen groups or others with legal
standing. 102 The APA gives federal courts jurisdiction to compel agency
action or set aside final agency actions under these Acts if the agency's
actions were "arbitrary, capricious, an abuse of discretion, or otherwise
not in accordance with law." 103
To ensure compliance with the procedural requirements of the ESA,
the NHPA, and NEPA, the STB mandates the production of environmental and historic reports as part of the process for railroad abandonment or discontinuance. 104 The Environmental Report must address a
number of environmental concerns, such as local land use planning,
changes in air emissions, potential impacts to wetlands, any likely adverse effects on endangered or threatened species or critical habitat. and

96 36 C.F.R. § 800.6(a) (2000). Implementation of such alternatives may be specified in
a Memorandum of Agreement entered by the federal agency and the state or tribal Historic
Preservation Officer. Id. § 800.6(c).
<n See infra note 297.
98 NEPA§ I02(C}, 42 U.S.C. § 4332(C) (1994).
99 See 40 C.F.R. § 1501.3 (2000).
100Id.
IOI 5 U.S.C. §§ 701-706 (1994).
102 See, e.g., Society Hill Towers Owners' Ass'n v. Rendell, 210 F.3tl 168 t3d Cir.
2000) (involving claims under APA, NEPA, and NHPA); Idaho, By & Through Idaho Pub.
Utils. Comm'n v. ICC, 35 F.3d 585 (D.C. Cir. 1994) (involving claims under NEPA and
ESA).
1ro 5 U.S.C. § 706(2)(A).
1~49 C.F.R. §§ 1152.20(c), 1105.7, 1105.8 (2000). The "Environmental Report" may
take the form of a proposed draft EA or proposed draft EIS, id. § l 105.4(g)(2), although
for abandonment or discontinuance applications, STB regulations provide that an EA "will
normally be prepared." Id. § 1105.6(b)(2)-(3). At least twenty days before filing of an
application for abandonment or discontinuance, the Environmental Report must be served
on designated parties, including affected state, local, and tribal agencies, the U.S. Fish and
Wtldlife Service, and the regional office of EPA. Id. § l l05.7lbl.
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any "sites where there have been known hazardous materials spills on the
right-of-way." 105 If these environmental concerns are evaluated and substantively satisfied through the CERCLA process, the STB can readily
discern compliance with the environmental requirements, facilitating approval of railroad abandonment or discontinuance.
2. Competing Financial Offers

In addition to environmental requirements, a trail sponsor seeking to
convert a right-of-way to recreational use may face competition from
prospective railroad operators. An application for abandonment or discontinuance of rail service must provide information to allow other parties to subsidize continued rail service or to purchase the rail line for
such service. 106 If an "offer of financial assistance" by a prospective subsidizer or purchaser is timely, bona fide, and in accordance with STB
procedures, 107 then the rail line is not available for use as a recreational
trail. 108 Offers for purchase of a rail line, however, may be scrutinized to
determine whether an offer is made with good-faith intent to continue
railroad operations. 109
105 Id. § 1105.7(e). For further discussion of environmental requirements in abandonment or discontinuance proceedings, see MoNTANGE, supra note 42, 77-83. Montange
notes the potential applicability of the Coastal Zone Management Act, 16 U.S.C. §§ 14511464 (1994), Clean Water Act § 404, 33 U.S.C. § 1344 (1994), and Archeological Resources Protection Act, 16 U.S.C. § 470aa-mm (1994). MONTANGE, supra note 42, at 83.
106 49 U.S.C. § I0,904(b) (2000); 49 C.F.R. § 1152.22.
107 Under the Staggers Act of 1980, Pub. L. No. 96-448, 94 Stat. 1895 (codified in
scattered sections of 49 U.S.C.), the sale of a rail line may be forced upon the rail carrier
for a price determined by the STB. 49 U.S.C. § I0,904(e)-(f); 49 C.F.R. § 1152.27(g)-(h).
To avoid a constitutional taking, "[t]he Board will not set a price below the fair market
value of the line." 49 C.F.R. § 1152.27(h)(6). For more on the Staggers Act, see Wild, supra note 49, at 9-10.
108
See 49 C.F.R. § 1152.29(c) (stating that Certificate of Interim Trail Use ("CITU")
will only be issued "[i]f continued rail service does not occur pursuant to 40 U.S.C. 10,904
and§ 1152.27"). In Seattle, Washington, the Burke-Gilman Trail demonstrates the possible
impact of this statutory option for purchase of a rail line. The Burke-Gilman Trail, a
popular rail-trail running through Seattle neighborhoods, is part of a planned forty-fivemile urban trail running from the foothills of the Cascade Mountains to Puget Sound. Just
shy of Puget Sound, however, the trail ends and might not be constructed for decades because a half-mile segment of the right-of-way remains operated by the Ballard Terminal
Railroad. Years To Go Before Gap in Burke-Gilman Closes, SEATTLE TIMES, Dec. 11,
2000, at Al. The Ballard Terminal Railroad was formed by two local shippers to preserve
their rail service after Burlington Northern Santa Fe Railroad indicated its intent to discontinue service on the line. Id.; Decision at 2, Sea Lion R.R.-Abandonment Exemption-In King County, Washington, Finance Docket No. 33594 (STB Aug. 11, 1998),
http://www.stb.dot.gov/decisions/ReadingRoom.nsf. The Ballard Terminal Railroad's
agreement gives it rights to the right-of-way for thirty years, as long as it maintains at least
minimal railroad operations. Operating Agreement between Adventure Trail and Ballard
Terminal Railroad Company 14, 15 (Sept. 14, 1997) (on file with Harvard Environmental

Law Review).
IO'J In one recent case, a purported railroad organization appealed a decision of the STB
rejecting an offer to purchase the Redmond-Issaquah railroad line along Lake Sammamish,
in King County, Washington. Redmond-Issaquah R.R. Pres. Ass'n v. STB, 223 F.3d 1057
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3. Certificate of Interim Trail Use

The third potential obstacle to trail conversion arises in the legal requirements for a Certificate of Interim Trail Use ("CITU"). Requests for
a CITU to allow the use of the right-of-way as a recreational trail must be
timely 110 and may face protests against approval of abandonment or discontinuance. m The substantive requirements for a CITU are set forth in
the Trails Act itself:
If a State, political subdivision, or qualified private organization
is prepared to assume full responsibility for management of
such rights-of-way and for any legal liability arising out of such
transfer or use, and for the payment of any and all taxes that
may be levied or assessed against such rights-of-way, then the
Board shall impose such terms and conditions as a requirement
of any transfer or conveyance for interim use in a manner consistent with this Act [the NTSAJ, and shall not permit abandonment or discontinuance inconsistent with or disruptive of
such use. 112
If a qualified sponsor accepts these obligations for managing a rightof-way as a recreational trail, 113 the rail carrier indicates its intent to negotiate a trail use agreement with that party, 114 and the STB finds that the
Trail Act otherwise applies, 115 then the STB will issue a CITU. 11 () If the
(9th Cir. 2000). The petitioner, the Redmond-Issaquah Railroad Preservation Association
(''RIRPA"), was composed largely of homeowners living along Lake Sammamish who
opposed the proposed use of the right-of-way as a recreational trail. Id. at 1058. The "critical factor" for the denial of RIRPA's offer was the STB's determination that "future traffic
on the line was highly, if not totally, unlikely." Id. at 1064. On review, the Ninth Circuit
Court of Appeals upheld the STB's denial, concluding, after review of statutory language,
legislative history, and case law, that the STB acted reasonably in requiring that offers for
purchase or subsidy be made with actual intent to continue railroad operations. RedmondJssaquah, 223 E3d at 1057.
110 "Written comments and protests, as well as public use and trail use requests, shall
be filed with the [STB] within 45 days of the filing with the Board of an abandonment or
discontinuance application:' 49 C.F.R. § 1152.25(c) (2000).
m Filing a protest may enable a party to present evidence and conduct crossexamination at an oral hearing. Id. § l 152.25(a)(l), (d)(6). Appeals of STB decisions may
also be filed in accordance with STB procedures. Id. § l 152.25(e).
112 16 U.S.C. § 1247(d) (1994 & Supp. V 1999).
113 "mnterim trail use statements are due within the 45-day protest and comment p.!riod following the date the abandonment application is filed." 49 C.F.R. § I 152.291bJI I J.
114 The rail carrier's response "notifying the [STB] whether and with whom it intends
to negotiate a trail use agreement is due within 15 days after the close of the protest and
comment period:' Id.
115 See, e.g., supra note 82 and accompanying text (prior abandonment eliminates
STB's jurisdiction over right-of-way).
116 49 C.ER. § 1152.29(b)(l)(ii) (2000). If no rail traffic has run on a line for at least
two years, "exemption proceedings" allow for abbreviated STB apprornl of abandonment
or discontinuance. In this context, the STB may issue a Notice of Interim Trail Use, with
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sponsor and rail carrier satisfy the requirements for a CITU, the STB
considers issuance of a CITU to be non-discretionary, 117 and, therefore,
not a federal action triggering application of environmental requirements.118
The CITU permits the rail carrier to discontinue rail service and remove (or "salvage") railroad tracks and ties, consistent with conditions
imposed by the STB. 119 The CITU also allows the rail carrier and trail
operator time to enter into a trail use agreement that provides for the
transfer of the right-of-way to the trail operator. 120 If negotiations succeed, the right-of-way may at last be converted for use as a recreational
trail, subject to compliance with terms of the trail use agreement and
possible restoration of rail service in the future. 121
Before a party attempting conversion of a railway can invoke the
federal authority of the Trails Act, it must survive state property law, environmental requirements, challenges from competing offers, and other
potential pitfalls. The party's ability to avoid these obstacles, however,
can be enhanced through application of the federal Superfund program.

Ill.

THE SUPERFUND PROGRAM

As indicated in Part I, railroad rights-of-way across the country have
been contaminated through a variety of means. 122 Because of this common contamination, combined with the broad scope of CERCLA juris-

the same legal effect as a CITU. See id.
117 Decision and Certificate of Interim Trail Use or Abandonment at 11, Union Pac.
R.R. Co.-Abandonment-Wallace Branch, Idaho, Docket No. AB-33 (Sub-No. 70) (STB
June 22, 2000), http://www.stb.dot.gov/decisions/ReadingRoom.nsf [hereinafter Decision
and CITU of June 22, 2000].
118 49 C.F.R. § I l05.5(c) (declaring that "[t]hc environmental laws arc not triggered
where the STB's action is nothing more than a ministerial act, as in ... Statutorilyauthorized interim trail use arrangements under 16 U.S.C. 1247(d)"). See also 50 C.F.R.
§ 402.03 (2000) (stating that section 7 of the ESA applies "to all actions in which there is
discretionary Federal involvement or control").
119 49 C.F.R. § 1152.29(c).
120 Id. If no trail use agreement is reached within 180 days, the rail carrier may be
permitted to abandon the line. However, the STB regularly grants extensions to this period
for negotiations. See infra note 319 (noting that STB granted extension of time for
Wallace-Mullan Branch trail use agreement).
121
The CITU must, in fact, specifically "indicate that any interim trail use is subject to
future restoration of rail service, and subject to the user continuing to meet the financial
obligations for the right-of-way." 49 C.F.R. § 1152.29(c)(2).
122
As yet another example, soils and groundwater within the right-of-way of Seattle's
Ballard Terminal Railroad, see supra note 108, have been contaminated with solvents and
such metals as lead and arsenic from adjacent industrial activities. See Hart Crowscr,
Cleanup Action Plan, Market Street Property, Seattle, Washington, 1-3 (June 22, 1999) (on
file with Harvard Environmental Law Review). The owner of the property addressed the
contamination under the voluntary cleanup program of the Washington Department of
Ecology. Letter from Gail Colburn, Toxics Cleanup Program, Washington Dep't of Ecology, to Al Jacobson, A & B Jacobson, LLC (Mar. 13, 2001) (announcing "No Further Action" determination) (on file with Harvard Environmental Law Review).

2001]

Cleaning Up at the Tracks

501

diction, Superfund can often be applied in rails-to-trails contexts, to the
mutual benefit of both programs. To Superfund's advantage, Rails-toTrails provides predictability of future land use, reducing the risk of exposure to contamination and thus lowering the cost of cleanup. In return,
the Superfund program offers many advantages to Rails-to-Trails. Superfund, for example, can provide relief from the procedural requirements of
NEPA and other statutes. 123 To the bake sales and other fundraisers by
"Friends of the Trail" groups, Superfund can add substantial financial
resources, potentially even providing for complete construction and
maintenance of a trail as a CERCLA remedy in exchange for release
from CERCLA liability. Perhaps most significantly, Superfund can assess
and address potential risks from a contaminated right-of-way to ensure it
is safe for use as a recreational trail.
With the advantages of the Superfund program also come concerns,
such as potential CERCLA liability for future trail managers. But these
concerns can be addressed by existing mechanisms so that the combined
advantages of Superfund and Rails-to-Trails may be realized, as this Part
will suggest and the experience of the Trail of the Coeur d' Alenes will
demonstrate. Elements of the Superfund program with particular relevance to a rails-to-trails conversion are jurisdiction, risk, remedy, and
liability, each of which will be discussed briefly in turn. 1: 4
A. CERCLA Jurisdiction

To those unfamiliar with CERCLA, the word "Superfund" may give
rise to images of bubbling lagoons of toxic stew or fields of rusting 55gallon drums. While both images may have some basis in reality, neither
is typical of most Superfund activities across the country. Superfund can
tackle massive contamination on the scale of Love Canal, where cleanup
may take years or even decades. 125 But it can also provide for cleanups on
the scale of individual homes, where work may only take a couple of
days. 126 Cleanup to support a rails-to-trails conversion would certainly

123 See infra note 168 and accompanying text (explaining that NEPA does not apply lo
CERCLA actions).
124 For a more thorough discussion of these elements of Superfund. sec JEFFRE. ¥ G.
MILLER & CRAIG N. JOHNSTON, THE LAW OF HAZARDOUS W.\STE DtSPOS.\L AND RE.ME.•
DlATION (1996).
iis Beginning in 1978, more than nine hundred families were e\'acuated from the Lo\'c
Canal neighborhood of Niagara Falls, New York. OFFICE OF SOLID WASTE ,\ND fatE.R•
GENCY RESPONSE, EPA, EPA 540-R-00-007, SUPERFUND: 20 YEARS OF PROTECTING HU·
MAN HEALTH ANO THE ENVIRONMENT 1-4 (Dec. 2000), ai·ailab/e al hllp://www.epa.go\'/
superfund/action/20years. Completion of extensi\'e Superfund cleanup actions allowed
families to begin moving back into the neighborhood in 1990. Id. at 5-1. By 1998, 23:?
homes had been renovated and sold. Id. In 2001, the Lo\'e Canal site is expected to be
deleted from the Superfund National Priorities List. Id. For a comprehensive review of
Superfund accomplishments, see generally id.
126 In the Coeur d'Alene Basin of northern Idaho, outside the area of the Bunker Hill
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not last for decades, but may be completed within a couple of years or
even less. 127
Importantly for the right-of-way through the Coeur d'Alene Basin
and most other rights-of-way, CERCLA jurisdiction does not depend on
designation of an area as a "Superfund site" through inclusion on the
National Priorities List ("NPL"). 128 CERCLA jurisdiction depends essentially on three elements: (1) a "release" or substantial threat of a release
(2) of a "hazardous substance" (3) from a "facility." 129 Analysis of these
three elements, as exemplified in the context of the Coeur d'Alene Basin,
demonstrates that almost any railroad right-of-way could be subject to
CERCLA jurisdiction.
CERCLA defines "release" broadly, to include "any spilling, leaking
... escaping, leaching, dumping, or disposing into the environment," 130
with certain exceptions. 131 Courts have not required that "release" meet
any minimum quantitative threshold. 132 In the Coeur d'Alene Basin, the
definition of "release" encompasses any hazardous substances "leaking"
from railroad cars onto the railroad right-of-way or related facilities,
"spilling" during the loading and unloading of railroad cars, or "escaping" in transit from uncovered cars. It further includes "disposing" of

Superfund Site, cleanup of yards surrounding individual homes began in 1997 with direct
funding by EPA. Cleanup of individual yards typically takes two days for removal of contaminated soil and replacement with clean soil. Telephone Interview with Earl Liverman,
On-Scene Coordinator, EPA Region IO (Jan. 21, 2001).
127 Under the settlement agreement with UP described in Part IV, infra, the cleanup and
trail construction for the seventy-two-mile Trail of the Coeur d' Alenes was scheduled for
completion in two years. Letter from Mike Cooper, Senior Consultant, MFG, Inc., to Ed
Moreen, Governments Project Coordinator, U.S. Army Corps of Engineers (Oct. 5, 2000)
(transmitting "Rails to Trails Schedule") (on file with Harvard Environmental law Review).
128 See National Oil and Hazardous Substances Pollution Contingency Plan ("NCP"),
40 C.F.R. § 300.415(b)(l) (2000) (stating that "[a]t any release, regardless of whether the
site is included on the National Priorities List, ... the lead agency may take any appropriate removal action"); id. § 300.425(b)(4) (stating that "[i]nclusion on the [NPL] is not a
pre-condition to action by the lead agency under CERCLA sections 106 or 122 or to action
under CERCLA section 107''). The NCP represents EPA's regulations implementing
CERCLA. See id. pt. 300.
129 CERCLA § I04(a), 42 U.S.C. § 9604(a) (1994); id. § 106(a), 42 U.S.C. § 9606(11);
id. § 107(a), 42 U.S.C. § 9607(a).
130 Id. § 101(22), 42 U.S.C. § 9601(22).
131 Exceptions include "emissions from the engine exhaust" of a motor vehicle, train,
aircraft, or vessel. Id.
132 See Amoco Oil Co. v. Borden, Inc., 889 F.2d 664, 669 (5th Cir. 1989) (finding that
"[t]he plain statutory language fails to impose any quantitative requirement on the term
hazardous substance and we decline to imply that any is necessary"). EPA, in its Federal
Register notice announcing amendments to the NCP, made this explicit: "[I]f a substance
involved at a site is a 'hazardous substance,' the Agency can respond to any release, or any
threatened release, without any need to determine that a threshold level of hazard is present." Amendments to National Oil and Hazardous Substance Contingency Pinn, 49 Fed.
Reg. 37,075 (Sept. 21, 1984). See United States v. W. Processing Co., 734 F. Supp. 930,
936 (W.D. Wash. 1990) (giving deference to EPA's "reasonable agency interpretation").
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hazardous substances, as contaminated materials were used for fill in
construction of the rail bed. 133
Like "release," CERCLA defines "hazardous substance" broadly. It
includes a list of substances specifically designated pursuant to
CERCLA. 134 CERCLA's definition of "hazardous substance" should find
regular application to railroad rights-of-way, as railroads commonly
transport (and thus spill and leak) materials that qualify as "hazardous
substances." Hazardous substances transported by rail include such
common household products as ammonia and chlorine, as well as almost
every form of industrial chemical and compound, m including acids,
sludges, and pesticides. 136 Also important for railroads, "hazardous substances" include creosote, which is used as wood preservative and commonly associated with railroad ties and bridge structures. m In the Coeur
d'Alene Basin, as in much of mining country in the West, the principal
hazardous substances of concern also include metals such as lead. mi
Hence, railroad rights-of-way usually will easily meet the "hazardous
substance" requirement.
Turning to the third element of CERCLA jurisdiction, the release of
a hazardous substance must be from a "facility." 139 CERCLA defines "facility" to include any building, structure, pipeline, pit, pond, landfill,
rolling stock, 140 or "any site or area where a hazardous substance has
been deposited, stored ... or otherwise come to be located:' 141 In the railroad context, "facility" applies to any rights-of-way, switching yards,
loading areas, or any other related areas where hazardous substances

133 Wallace-Mullan EE/CA, supra note 9, at 18.
134 CERCLA § I02(a), 42 U.S.C. § 9602(a) (1994). See 40 C.F.R. § 302.4 tbl. 302.4
(2000) ("List of Hazardous Substances and Reportable Quantities").
135 UP claims the title as the largest hauler of chemicals in the United States. UP.
Overview of the U11io11 Pacific Railroad, at hup://www.uprr.com/uprr/fih/uprrover.shtml
(last visited May 7, 2001) (on file with Harmrd E11viro11111e11tal I.aw Re,·iell').
136 See 40 C.F.R. § 302.4 tbl. 302.4. Although pesticides and fertilizers are included on
the list of hazardous substances, the proper application of approved fertilizers and pesticides will not give rise to liability for CERCLA cleanup costs. CERCLA § I01(22)(D). 42
U.S.C. § 9601(22)(D) (1994) (stating that normal application of fertilizer docs not constitute "release"); Id. § I07(i), 42 U.S.C. § 9607(i) (stating that no person may recover response costs resulting from application of registered pesticides). Accordingly, trail managers, as well as farmers and back.')'ard gardeners, should not have to worry about incurring
CERCLA liability based on garden-variety maintenance.
137 See, e.g., EPA Region l, Record of Decision, Hocomonco Pond (Sept. 30. l9S5J.
available at LEXIS, EPA Records of Decisions for Superfund Sites (RODS) (selecting
remedial actions for wood-treating site in Worcester County, Massachuseus, where railroad
ties and other wood products were saturated with creosote).
138 Wallace-Mullan EE/CA, supra note 9, at 17-22.
139 See 42 U.S.C. § 9607(a).
140 "Rolling stock" specifically includes railroad cars. WEBSTER'S NINTH NEW COLLEGIATE DICTIONARY 1022 (1985).
14142 u.s.c. § 9601(9)(8).
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could be located. 142 Here again, CERCLA readily accommodates the railroad context.
B. Risk
Compared to the breadth of CERCLA jurisdiction, the application of
CERCLA has been rather limited. The main limiting factor may be risk.
While a hazardous substance may have spilled at some time on almost
every right-of-way in the United States, CERCLA will not apply to a
rails-to-trails conversion, unless the parties seeking to create the new recreational trail can show that the spill has created a risk to human health
or the environment. At the same time, application of the Rails-to-Trails
program can help reduce the risks of right-of-way contamination by precluding certain future uses, such as residential development. Since
CERCLA only requires cleanup to the level required for the intended
future use of a site, the Rails-to-Trails program reduces the need for
broad Superfund cleanup actions, which also helps lessen the cleanup
costs that could be borne by railroad companies or other responsible parties. Although risks are evaluated on a site-by-site basis by toxicologists
and other specialists, this section summarizes a few basic concepts of
risk: exposure, toxicity, and risk assessment. 143
Under CERCLA, the release of a hazardous substance cannot pose a
risk in isolation. For there to be a risk, there must be some chance that
humans, wildlife, or other "receptors" may be exposed to a hazardous
substance, such as through inhalation, ingestion, or touch. 144 For example, without Superfund cleanup activities preceding a rail-trail conversion, runners or bikers along a rail-trail might inhale contaminated dusts
or trail maintenance workers might touch contaminated soils.
Exposure is often a function of land use. For example, when a railroad right-of-way is used for active rail service, one would expect direct
human contact with the right-of-way to be limited to occasional maintenance workers and trespassers on the tracks. After a right-of-way is converted for recreational use, direct contact should increase, as walkers,
bikers, or in-line skaters spend an hour or two on the trail after school or

142
See, e.g., EPA Region 8, Administrative Order on Consent for Remedial Investigution/Feasibility Study, Union Pacific Railroad, Ogden Railyard Site, Utah, 2, 4 (Muy 28,
1998) [hereinafter Ogden Railyard AOC] (defining CERCLA "facility" as consisting of
railyard and any areas of actual or likely migration of hazardous substances) (on file with
Harvard Environmental Law Review).
143
For a comprehensive collection of policies, guidance documents, and other information on Superfund risk assessments, see EPA, S11perftmd Risk Assessment, at http://
www.epa.gov/superfund/programs/risk/ (last modified Aug. 18, 2000) [hereinafter Risk
Assessment Web Site].
144 See Office of Solid Waste and Emergency Response, EPA, What Is Risk Assessment?, SUPERFUND TODAY, Feb. 1997, at 2-3, available at http://www.epa.gov/oerrpuge/
superfund/tools/today/risk.pdf (explaining how risk is assessed under Superfund).
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work. If the right-of-way becomes available for residential use, however,
exposure time may increase to a majority of hours out of every day and
night.
Beyond an evaluation of exposure, risk also depends on the toxic
characteristics of individual hazardous substances. Substances that are
essential to human health may be harmful to wildlife; 145 substances that
are safe at low doses may become toxic in greater quantities. 1.i.6 Substances may cause cancer147 or other adverse health effects. 145 Effects of
exposure to certain substances at certain doses may be immediate
("acute") or may develop slowly over time ("chronic"). 149
Once the data on exposure and toxicity are collected and analyzed,
the risks associated with these factors must be assessed. In the usual case
where acute risks are not observed, a contaminated right-of-way may still
present unseen chronic risks. Superfund can provide the Rails-to-Trails
program with comprehensive tools to collect sampling data and assess
the associated risks. 150 In some cases, the assessment could find contamination so low that no cleanup action would be needed at all. 151 In other

145
At the same time that zinc lozenges are available to help humans fight the common
cold, dissolved zinc in the Coeur d'Alene River remains a major threat to fish survival. See
Injury Determination, supra note 17, ch. 7.
146 OFFICE OF SOLID WAsrE AND EMERGENCY RESPONSE, EPA, EPA 540-K-99-003,
OSWER 9285.7-30, A COMMUNITY GUIDE TO SUPERFUND RISK AssESSMENT 2 (1999),
available at http://www.epa.gov/oerrpage/superfund/programs/risk/commeng.htm.
147 Among the more widely suspected carcinogens is benzene, used as a gasoline additive, industrial solvent, and for other purposes. Benzene was a major component of a spill
of some 21,850 gallons of industrial chemicals from a Burlington-Northern freight train
derailment near Superior, Wisconsin, on June 30, 1992. As a result of the spill, a vapor
cloud formed about twenty miles long and five miles wide, necessitating the evacuation of
more than 40,000 people from Superior and nearby Duluth, Minnesota. NATIONAL TRANSPORTATION SAFETY BOARD, HAZARDOUS MATERIALS ACCIDENT REPORT NTSB/H2M94/01, DERAILMENT OF BURLINGTON NORTHERN FREIGHT TRAIN No. 01-142-30 AND RELEASE OF HAZARDOUS MATERIALS IN THE TOWN OF SUPERIOR, WISCONSIN, JUNE 30. 1992,
at v (1994) [hereinafter BURLINGTON-NORTHERN ACCIDENT REPORT].
148 Exposure to lead is known to cause a variety of health impacts, from headaches and
impaired cognitive abilities at relatively low doses to anemia, mental retardation. and even
death at higher doses. COMMITTEE ON MEASURING LEAD IN CRITICAL POPULATIONS, NATIONAL RESEARCH COUNCIL, MEASURING LEAD EXPOSURE IN INFANTS, CHILDREN, AND
OTHER SENsmvE POPULATIONS 31-58 (1993). In the Coeur d'Alene Basin, high C.'(posure
to lead was alleged to have killed a number of horses and cattle, prompting lawsuits in the
1920s by ranchers downstream of the mines. See, e.g., Luama v. Bunker Hill & Sullh11n
Mining & Concentrating Co., 41 F.2d 358 (9th Cir. 1930).
149 Acute impacts of the Burlington-Northern spill in 1992 were reported to include
dizziness and irritations of the eyes, nose, and throat BURLINGTON-NORTHERN ACCIDENT
REPORT, supra note 147, at 15. Seventy-three people were treated at area hospitals and
released. Id. In addition to the human impact. sixteen species of wildlife were also found
dead in the area of the spill, including thousands of fish. Id. at 18.
150 See Risk Assessment Web Site, supra note 143.
1 1
s As a "point of departure," the CERCLA regulations provide that exposure to hazardous substances at a site should pose no greater excess cancer risk than one in
one million. 40 C.F.R. § 300.430(e)(2)(i)(A)(2) (2000). State law may be similar. For example, regulations implementing the Washington Model Toxics Control Act, WASH. REv.
CODE § 70.105D (1999), dictate that the acceptable excess cancer risk is not more than one
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cases, the risk assessment could find that some cleanup is needed for
certain right-of-way uses, such as residential or recreational. Because
trail use entails less exposure than residential use, a risk assessment
could find that trail development requires less extensive cleanup than
residential development. Application of the Rails-to-Trails program to
provide for trail use of a contaminated right-of-way can thus reduce
cleanup needs and attendant cleanup costs, consistent with Superfund
policy. 152 Reduced costs may help encourage early settlements, such as
that reached with UP as described in Part IV, or help conserve public resources to provide for cleanup at other sites.
C. Remedy
If a release of a hazardous substance poses an unacceptable risk to
human health or the environment, CERCLA authorizes the United States
to undertake some cleanup action, or "remedy." 153 The remedy selection
process can take as little as a few hours for time-critical emergencies, 154
months for larger, non-time-critical actions, or sometimes years for massive problems. 155 Remedies for some sites may involve excavation, treatment, or containment of contaminated soils beneath a cap to prevent the
possibility of human exposure. A cap could consist of clean soil or asphalt, and placing such a cap over a contaminated railroad bed forms a
trail that can be used for recreation. This remedial approach to the contaminated right-of-way through the Coeur d'Alene Basin created the
Trail of the Coeur d' Alenes, as Part IV of this Article explores in greater
depth. This section briefly identifies the various processes for selecting
CERCLA cleanup actions, reviews the legal requirements for a selected
cleanup action, and then considers the application of institutional controls and brownfields programs in the Rails-to-Trails context.

in one million. WASH. ADMIN. CODE§ 173-340-730(3)(a)(iii)(B) (1999).
152 See OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE, EPA, OSWER 9355.704, LAND USE IN THE CERCLA REMEDY SELECTION PROCESS (1995) (citing EPA's belief
that focusing on a community's desire for future use of a property subject to CERCLA
cleanup should result in a "more democratic decision-making process, greater community
support for remedies selected as a result of the process, and more expedited, cost-effective
cleanups").
153 CERCLA § I04(a)(l), 42 U.S.C. § 9604(a)(l) (1994).
154 The 1992 Burlington-Northern spill occurred at approximately 2:50 a.m. BURLINGTON-NORTHERN ACCIDENT REPORT, supra note 147, at 3. EPA's on-scene coordinator was
notified at 4:05 a.m., and booms were deployed by the Coast Guard to contain the spill less
than two hours later. Id. at 16.
155 See supra note 125 (noting that remedy for Love Canal is nearly complete after
twenty years of work).
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1. Remedy Selection Processes
When a party designs a cleanup action for a contaminated railroad
right-of-way, CERCLA offers a variety of processes that can be tailored
to the cleanup need. CERCLA sets up two broad categories of cleanup
actions: removal actions and remedial actions. Removal actions are usually conducted where early response is required or the cleanup required
at a site is of a limited extent or duration. 156 Remedial actions are usually
performed where the cleanup required is more extensive or of greater
duration, 157 as is ordinarily the case at a site on the NPL.
The processes for selecting removal and remedial actions vary as
time for response allows. For time-critical situations, removal actions are
usually selected through an Action Memorandum prepared after minimal
evaluation and planning. 158 Where there is a planning period of at least
six months before on-site activities must begin, the lead agency 159 must
first conduct an Engineering Evaluation/Cost Analysis ("EE/CA"). 1w The
EE/CA provides a quick analysis of site conditions, considering available
environmental sampling data, a streamlined risk assessment, and an
analysis of removal alternatives. 161 For sites with broader releases, usually those on the NPL, the agency often conducts a Remedial Investigation/Feasibility Study ("RI/FS"), which may involve extensive sampling,
comprehensive assessments of risk to human health and the environment,
and a detailed analysis of alternatives. 162
Selection of a Superfund response action always requires an opportunity for public comment. 163 Following the public comment periods for
156 Removal actions by EPA are ordinarily limited to S2 million and twelve months,
unless a site is listed on the NPL. CERCLA § 104(c)(l), 42 U.S.C. § 9604(c)(l) (1994).
157 See 42 U.S.C. § 9601(24) (stating that "remedial action" means "those actions consistent with permanent remedy taken instead of or in addition to remo\'ai actions in the
event of a release or threatened release of a hazardous substance," including "cleanup of
released hazardous substances:• "dredging or excavations," "collection of leachate and
runoff;' and "the costs of permanent relocation of residents and businesses and community
facilities").
158 OFFICE OF SOLID WASTE AND EMERGENCY REsPONSE, EPA, EPA 540-P-90-004,
ACTION MEMORANDUM GUIDANCE (1990) [hereinafter ACTION MEMORANDUM GUID·
ANCE].
159 CERCLA authority is primarily assigned to the PresidenL 42 U.S.C. § 9604(a)
(stating that whenever a hazardous substance is released into the environment, "the President is authorized to act"). This authority has been delegated to EPA and also to other
federal agencies for releases on properties within those agencies' control. Exec. Order No.
12,580, 52 Fed. Reg. 2923 (Jan. 23, 1987).
16040 C.F.R. § 300.415(b)(4)(i) (2000).
161 See OFFICE OF SOLID WASTE AND EMERGENCY REsPONSE, EPA, EPA 540-R-93-057,
OERR 9360.0-32, GUIDANCE ON CONDUCTING NoN-ToiE-CRITICAL REMOVAL ACTIONS
UNDER CERCLA 19-20 (1993).
162 See generally 40 C.F.R. § 300.430. Reflecting the massive extent of contamination
in the Coeur d'Alene Basin over a period of more than one hundred years, the RI/FS and
risk assessment reports for the Basin fill more than ten binders of data and analysis.
163 For time-critical removal actions, a public comment period must be held within
sixty days of the initiation of on-site activities. 40 C.F.R. § 300.415(n)(2). For non-time-
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all removal and remedial actions, a written response to significant comments must be produced. 164 The EE/CA process usually concludes with
an agency decision documented in an Action Memorandum. 165 The RI/FS
process concludes with a Record of Decision. 166
2. Remedy Requirements

In addition to processes tailored to cleanup needs, CERCLA also
provides a number of mechanisms designed to expedite cleanups. These
mechanisms include flexibility to determine the scope of the cleanup action, protection from legal challenges, and exemption from the procedural requirements of other statutes. Satisfaction of the substantive requirements of other statutes through the CERCLA process can accelerate
compliance with environmental requirements in STB proceedings. All of
these mechanisms can facilitate conversion of a contaminated right-ofway into a recreational trail.
A cleanup action may focus narrowly on human health risks, environmental risks, or discrete areas within a larger contaminated site. 167
Accordingly, a Superfund response action for a railroad right-of-way
need not provide for the cleanup of every adjacent industrial zone or urban community through which the tracks pass.
Because of the opportunities for public comment that accompany
every CERCLA cleanup, and because of the remedial nature of the statute, federal actions implementing CERCLA are not considered by the
federal government to be subject to NEPA. 168 Moreover, challenges to
CERCLA cleanup actions based on an agency's failure to comply with

critical removal actions and remedial actions, the results of an EE/CA or RI/FS, with proposed cleanup alternatives, must be made available for public comment before the response
action is selected. See CERCLA § 117(a), 42 U.S.C. § 9617(a) (1994) (stating that
"[b]efore adoption of any plan for remedial action to be undertaken" by an agency, the
agency shall "(I) Publish a notice and brief analysis of the proposed plan and make such
plan available to the public. (2) Provide a reasonable opportunity for submission of written
and oral comments").
IM 40 C.F.R. § 300.415(n)(2)(iii) (covering time-critical removals); id. § 300.415(n)(4)
(iv) (covering non-time-critical removals); 42 U.S.C. § 9617(b) (remedial actions).
165 See ACTION MEMORANDUM GUIDANCE, supra note 158.
l(,6See OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE, EPA, EPA 540-R-98-031.
OSWER 9200.l-23P, A GUIDE TO PREPARING SUPERFUND PROPOSED PLANS, RECORDS OJI
DECISION, AND OTHER REMEDY SELECTION DOCUMENTS (1999), available at http://www.
epa.gov/oerrpage/superfund/resources/remedy/rods/index.htm.
167 See, e.g., EPA Region 10, Record of Decision, Bunker Hill Mining and Metallurgical Complex, Residential Soils Operable Unit 8-1 (Aug. 30, 1991), available at LEXIS,
EPA Records of Decisions for Superfund Sites (RODS) [hereinafter Bunker Hill Populated
Areas ROD] (selecting cleanup actions for residential areas within Bunker Hill Supcrfund
Site).
168 See Memorandum from Lois J. Schiffer, Assistant Attorney General, Environment
and Natural Resources Division, U.S. Dep't of Justice ("DOJ"), to Steven Herman, EPA, ct
al. (Jan. 23, 1995) (citing "DOJ's historic position that NEPA, as a matter of law docs not
apply to CERCLA cleanups") (on file with Harvard Environmelllal Law Review).
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NEPA or other statutes are barred by CERCLA section l 13(h).'m
CERCLA section 121(e) further provides that no permits shall be required for "any removal or remedial action" conducted in compliance
with CERCLA's remedy selection requirements. 170 This Superfund "permit waiver" has been applied in a variety of contexts to streamline the
cleanup process. 171 Citing this provision in a railroad abandonment proceeding for a segment of the right-of-way through the Coeur d'Alene
Basin, the STB acknowledged that a railroad need not obtain STB approval to remove track if it is done in connection with cleanup actions
carried out under CERCLA. 172
While the permit waiver and other CERCLA provisions reduce the
need for compliance with procedural requirements, response actions selected under CERCLA must usually meet the substantive requirements of
other environmental statutes. 173 These requirements, known as "applicable or relevant and appropriate requirements" ("ARARs"), 174 may require,
for example, that a selected remedy meet water quality standards under
the Clean Water Act or protect threatened or endangered species under
the ESA. 175 Compliance with the substantive requirements of these statutes under CERCLA can eliminate the need for additional efforts to satisfy these same statutes in an abandonment or discontinuance proceeding

169 CERCLA § 113(h), 42 U.S.C. § 9613(h) (1994). Section 113th) provides lhat, wi1h
certain exceptions, "no Federal court shall have jurisdiction under Federal law ... 10 review any challenges to removal or remedial action selec1ed under section 10.J (of
CERCLA] or to review any order issued under section [106(a)]." Id. See Oil, Chem. &
Atomic Workers Int'l Union v. Richardson, 214 F.3d 1379 (D.C. Cir. 2000) (holding thal
labor union's NEPA challenge to Department of Energy's decontamination actMties was
barred because Department's activities constituted CERCLA removal actions).
170 CERCLA § 121(e)(l), 42 U.S.C. § 9621(e)(l) (1994) (stating that "(n]o Federal,
State, or local permit shall be required for the portion of any removal or remedial action
conducted entirely onsite, where such remedial action is selected and carried out in compliance with this section").
171 See, e.g., McClellan Ecological Seepage Situation v. Cheney, 763 F. Supp. 431, 435
(E.D. Cal. 1989) (holding permit under Resource Conservation and Recovery Acl
("RCRA"), 42 U.S.C. §§ 6901 - 6992 (1994 & Supp. IV 1998), not required for remedial
actions at McClellan Air Force Base).
172 Final Supplemental Environmental Assessment at 1 n.:?, Union Pac. R.R. Co.Abandonment-Wallace Branch, Idaho, Docket No. AB-33 {Sub-No. 70) {STB Apr. 14,
2000), available at htlp://www.stb.dot.gov/decisions/ReadingRoom.nsf [hereinafter Final
Supplemental EA] (holding that "Section 121(e)(l) ... relieves UP of the requirement to
obtain Board approval to remove track within the [Bunker Hill Superfund Sile] if it is done
in connection with remediation actions carried out in compliance with CERCLA"). The
STB also stated that "UP has not, by undertaking such remediation, or by any other action.
abandoned any portion of the Wallace Branch including the portion within the [Bunker Hill
Superfund Site];' Id. at 1-2 n.2.
m 42 u.s.c. § 962l(d)(l)-(2).
174 ARARs are defined to include "any standard, requirement. criteria. or limilalion
under any Federal environmental Jaw," and "any promulgated standard, rcquircmenl. criteria, or limitation under a State environmental or facility siting law that is more stringent
than any Federal standard ...." Id. § 962l(d)(2)(A).
175 See, e.g., Silver Bow Creek ROD, supra nole l, at 118-19.
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before the STB, as illustrated in Part IV by the story of the Trail of the
Coeur d' Alenes. 176
3. Institutional Controls
Beyond the mechanisms provided by CERCLA to achieve expeditious cleanups, CERCLA regulations and policies support approaches to
risk reduction that allow contaminants to be managed safely in place.
Management of contaminants within a railroad right-of-way can be enhanced through the Rails-to-Trails program by providing for maintenance
of a cap over contamination, such as an asphalt or gravel trail, through
the efforts of trail managers. 177 Trail managers can also help keep contaminants safely in place by ensuring compliance with "institutional
controls." Institutional controls aim to limit exposures to contamination
by managing human behavior, rather than by attempting to eliminate the
possibility of exposure. 178 Approaches include posting notices to keep
people away from contaminated areas 179 and establishing land use restrictions for certain real properties. 180 The National Oil and Hazardous
Substances Pollution Contingency Plan ("NCP"), which represents EPA's
regulations implementing CERCLA, specifically endorses the concept of
institutional controls, often in combination with removals and other actions, to achieve the protection of human health and the environment. 181
For institutional controls to work most effectively, there must be
central or coordinated control over the entire contaminated area. Absent
application of the Trails Act, a right-of-way might revert to a dozen adjoining landowners. While some individual landowners, motivated by a
concern for personal safety, might maintain caps over contamination or
176
See infra text accompanying note 291 (explaining that UP satisfied all STB comlitions related to CERCLA, ESA, and Clean Water Act through EE/CA process under
CERCLA).
177
According to estimates by RTC, approximately 34% of all rail-trails arc managed
by city governments, 26% by counties, 21 % by states, 10% by federal agencies, 8% by
private, non-profit organizations, and 1% by universities or hospitals. E-mail from Jeffrey
Ciabotti, Trails Implementation Manager, RTC, to Author (Apr. 27, 2001) (on file with
Harvard Environmental Law Review).
178
For a practical, detailed review of institutional control options and issues, sec
OFFICE OF SOLID WASTE AND EMERGENCY RESPONSE, EPA, EPA 540-F-00-005, OSWER
9355.0-74FS-P, INSTITUTIONAL CONTROLS: A SITE MANAGER'S GUIDE TO IDBNTIPYINO,
EVALUATING AND SELECTING INSTITUTIONAL CONTROLS AT SUPBRFUND AND RCRA CORRECTIVE ACTION CLEANUPS (2000), available at http://www.epa.gov/superfund/rcsourccs/
institut/guide.pdf.
179 See, e.g., Wallace-Mullan EE/CA, supra note 9, at 61 (recommending the posting of
signs to provide location-specific warnings of mine waste remaining along trail).
180 For example, property restrictions have been proposed for a segment of the Ballard
Terminal Railroad in Seattle, supra note 108. The restrictions would authorize rail service
and trail use but prohibit digging, drilling, or building demolition, which could result in
exposures to contaminants in underlying soils and groundwater. See City of Seattle, Draft
Restrictive Covenant (not dated) (on file with Harvard Environmental Law Review).
181 40 C.F.R. § 300.430(a)(l)(iii)(C) (2000).
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comply with notices to avoid contaminated areas, there is no assurance
that they will. An alternative remedy involving more extensive and costly
cleanup actions might therefore be required to protect human health, although it would still be possible that some contamination would remain,
or that property could become recontaminated if not actively maintained
by landowners. 182 In contrast, a single trail manager with control over the
length of a railroad right-of-way could ensure that asphalt or gravel trails
are maintained and that signs to avoid certain contaminated areas are
obeyed. 183 Use of the Trails Act to avoid reversion can assist the management of a contaminated right-of-way to ensure that remedies implemented under CERCLA remain effective in protecting human health and
the environment.

4. Brownfields
Trails Act conversions can also benefit through the application of
"brownfields" programs administered by EPA and the states. 1si "Brownfields" are sites that have actual or perceived contamination and active
potential for redevelopment. 185 EPA's brownfields initiative assists states,
tribes, communities, and other stakeholders with the safe cleanup and
reuse of brownfields properties by providing information, grants and
loans, 186 and federal tax relief. 187 State brownfields programs also encour182
For the stretch of the UP right-of-way within the floodplain of the Coeur ti" Alene
River Basin, if contamination were completely removed from the right-of-way. contaminants remaining in the soils, sediments, and surface waters of the Basin coultl be r.:deposited within the right-of-way by such means as winds or floods, diminishing or negating
the effectiveness of this remedy. Wallace-Mullan EE/CA, supra note 9. at 51.
183 Note also that local land use ordinances may help to restrict cenain land uses. but
the jurisdiction of such ordinances may be limited in light of the length of most railroad
rights-of-way. The Trail of the Coeur d' Alenes, for example, crosses three Idaho counties
and the Coeur d'Alene Indian Reservation.
184
For a wealth of information on EPA's Brownfields Initiative, including regulations.
policies, and site-specific success stories, see EPA, Brownfields. at http://www.epa.gov/
brownfields (last modified Apr. 26, 2001). As of 1999, half of the slates had independent
brownfields programs. Breggin et al., supra note 40, at 4.
185 OmcE OF SOLID WASTE AND EMERGENCY RESPONSE. EPA, EPA 500-F-00-241.
BROWNFIELDS EcONO?>llC REDEVELOPMENT INITIATIVE 1 (2000), at http://www.epa.gov/
swerosps/bf/html-doc/econinithtm.
186 EPA can provide grants of up to $200,000 over two years for pilot programs to assess brownfields sites and test cleanup and redevelopment models. Id. EPA can also provide grants ofup to $200,000 over two years to provide training for local residents affected
by brownfields to facilitate cleanup and prepare for future employment in the environmental field. Id. Finally, EPA can make loans available, up to $500,000 over th·c years, for
environmental cleanup of brownfields sites. Id. See also OmcE OF SOLID WASTE AND
EMERGENCY RESPONSE, EPA, EPA 500-B-98-001, BROWNFlELDS CLEANUP REVOL\'ING
LoAN FUND AmnNISTRATIVE MANUAL (1998), ai•ailable ar http://www.cpa.gov/swerosps/
bUpdf/rlfadmin.pdf.
187
Taxpayer Relief Act of 1997, Pub. L. No. 105-34. 111 Stat. 788 (cotlilied as
amended in scattered sections of 26 U.S.C.). The Brownficlds Tax Incentive is considered a
$1.5 billion investment expected to leverage $6 billion in private im·estment and return an
estimated 14,000 brownfields to productive reuse. See OmcE OF SOLID WASTE AND fan.n-
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age cleanup through grants and loans, as well as through property tax
relief and liability limitations. 188
Brownfields may readily include a railroad right-of-way where rail
service has been discontinued. Railroad rights-of-way are sites that are or
may be perceived to be contaminated and have active potential for reuse
as recreational trails. To help streamline the cleanup process and obtain
financial resources for trail development, trail sponsors may find substantial administrative and financial support through EPA's brownfields
initiative or state brownfields programs.
D. Liability
A central principle of CERCLA is that the polluter should pay for
cleanup. 189 Under CERCLA, polluters can be made to pay or perform
work through administrative action, civil litigation, or settlement. 190 For a
contaminated railroad right-of-way, a CERCLA settlement can require
construction and maintenance of a trail. This section lays the foundation
for the settlement with UP, exploring the parties who may be liable under
CERCLA, the defenses that may be raised against liability, the potential
scope of CERCLA liability, and the mechanisms for settlement.
1. Potentially Responsible Parties
Liability under CERCLA is determined principally by section
107(a), which sets forth classes of liable "persons," 191 including the
"owner and operator" of a facility, any person who "arranged for the disposal" of hazardous substances, and any person who "accepted any hazardous substances for transport to . . . sites selected by such person
192
••••"
"Potentially responsible parties" ("PRPs") under CERCLA could

GENCY RESPONSE, EPA, EPA 500-F-97-155, BROWNFIELDS TAX INCENTIVE 2 (1997),
available at http://www.epa.gov/swerosps/bf/pdf/taxfs_2.pdf.
188
See, e.g., John Fitzgerald Dougherty, Maryland Brownfields Law Provides "Carrot"
to Encourage Cleanup of Contaminated Properties, 6 U. BALT. J. ENVTL. L. 156 (1997).
189
See, e.g., Washington State Dep't of Transp. v. Washington Natural Gas Co., 59
F.3d 793, 799 (9th Cir. 1995) (finding that "Congress intended that CERCLA 'facilitate the
prompt cleanup of hazardous waste sites by placing the ultimate financial responsibility for
cleanup on those responsible for hazardous wastes'") (citing U.S. v. R.W. Meyer, Inc., 889
F.2d 1497, 1500 (6th Cir. 1989)).
190
For a more complete review of CERCLA liability cases and concepts, sec MILLllR
& JOHNSTON, supra note 124, at 545-649.
191
"Person" is defined by CERCLA to mean "an individual, firm, corporation, association ... United States Government, State, municipality, commission, political subdivision of a State, or any interstate body." CERCLA § 101(21), 42 U.S.C. § 9601(21) (1994).
192 Id. § I07(a), 42 U.S.C. § 9607(a). The category of "transporters" might seem relevant for railroad companies, but this interpretation is limited the requirement that the disposal site be "selected by such person." Id. In any event, railroad company liability could
be established through ownership or operation of a contaminated right-of-way, so transporter liability would be superfluous.
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include any railroad company owning or operating a railroad with contaminants in the rail bed or anywhere within the width of the right-ofway. CERCLA could also establish liability for any state, municipality.
or organization that accepts ownership or operation of a contaminated
railroad right-of-way for use as a recreational trail. In the alternative. if a
contaminated right-of-way reverts by abandonment to underlying landowners, each private landowner might also be liable as an owner or operator of a facility. 193
In addition to owners and operators of a facility. PRPs also include
any person who "arranged for disposal" or "arranged with a transporter
for transport for disposal." 194 "Disposal" for purposes of CERCLA is
defined to include the spilling or leaking of any hazardous substance
"into or on any land or water ... ." 195 To "arrange for" disposal does not
necessarily require intent to dispose. 196 Applying these principles in the
railroad context, parties that ship materials containing hazardous substances by rail could be liable as arrangers if such materials leaked or
spilled from railcars during transport, regardless of whether such shippers intended such disposal. 197
2. "Innocent Landowner" Defense

Confronted by the possibility of being an owner/operator under
CERCLA, a trail manager or underlying owner of a railroad right-of-way
may assert defenses to liability. Under CERCLA section 107(b), a PRP
may raise an affirmative defense based on "an act or omission of a third
party." 198 In order to succeed on this "innocent landowner" defense. a de193 The CERCLA definition of an "owner or operator" pro\'ides some strong implications on this point. In the case of any facility "title or control of which \\as con\'eyed due
to bankruptcy, foreclosure, tax delinquency, abandonment, or similar means to a unit of
State or local government," owner or operator means any person "who owned, operated, or
otherwise controlled activities at such facility immediately beforehand." Id. § 101(201tA).
42 U.S.C. § 9601(20)(A). Because this liability exception for abandonment applies only to
state or local governments, a private party receiving title or control of property from abandonment would not be excluded from characterization as an owner or operator.
1~ Id. § I07(a)(3), 42 U.S.C. § 9607(a)(3).
195 Id. § 101(29), 42 U.S.C. § 9601(29) (stating that "disposal'' for CERCLA purposes
shall have the same meaning provided in Solid Waste Disposal Act); Solid Waste Disposal
Act§ 1004(3), 42 U.S.C. § 6903(3) (1994).
t%United States v. Aceto Agric. Chems. Corp., 872 F.:?d 1373 (8th Cir. 1989) !holding
that pesticide manufacturers who sent materials to facility "to formulate, not di~posc,"
were still liable as arrangers for disposal). Bill see Florida Power & Light Co. \'. Allb
Chalmers Corp., 893 F.2d 1313, 1319 (11th Cir. 1990) (holding that "mere sale" of trans·
formers from which PCBs were later released does not, per se, consti1u1e arrangement for
disposal).
197 See supra notes 27-30 and accompanying text. In support of this theory of liability,
the author deposed two of the mining companies that shipped concentrates by r.iil through
the Coeur d'Alene Basin. See supra notes 30 (deposition of ASARCO). 38 (deposition of
Hecla).
198 CERCLA § I07(b), 42 U.S.C. § 9607(b) (1994).
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fondant must establish that the release or threat of release and resulting
damages "were caused solely" by the third party's act. 199 This defense has
been widely invoked but is subject to significant exceptions. The defense
does not apply to acts or omissions of employees or agents of the defendant, nor does it apply to acts or omissions of third parties that occur "in
connection with a contractual relationship" with the defendant. 200 Moreover, this defense will apply only if the defendant can demonstrate that he
(1) exercised due care with respect to the hazardous substances concerned,
and (2) took precautions against foreseeable acts or omissions by any
third parties. 201
With certain exceptions, CERCLA defines the term "contractual relationship" to include deeds and "other instruments transferring title or
possession."202 A narrow exception to the definition of "contractual relationship" exists where the property was acquired by the defendant after
the disposal of the hazardous substances and at least one of three circumstances applies. These circumstances include the case where, at the time
the property was acquired, the defendant "did not know or have reason to
know" of the release. 203 To maintain the defense, the defendant must have
undertaken, at the time of acquisition, "all appropriate inquiry into the
previous ownership and uses of the property," consistent with CERCLA
requirements and commercial or customary practice. 204
In the rails-to-trails context, if an organization contemplates owning
or operating a railroad right-of-way for recreational use, the organization
should be wary of owner/operator liability under CERCLA and preserve
its innocent landowner defense. The existence of a deed conveying the
right-of-way may establish a contractual relationship between the trail
owner/operator and a PRP under CERCLA.205 As such, the prospective
Id.
Id. § 107(b)(3), 42 U.S.C. § 9607(b)(3).
201 Id.
202 Id. § 101(35), 42 U.S.C. § 9601(35). According to this definition, courts have held
"contractual relationship" to encompass leases and subleases. See, e.g., United States v.
Monsanto, 858 F.2d 160 (4th Cir. 1988); Washington v. Time Oil Co., 687 F. Supp. 529
(W.D. Wash. 1988).
203 CERCLA § 101(35), 42 U.S.C. § 9601(35) (1994). The other two circumstances arc
(1) where a government entity acquired the facility by escheat or other involuntary mcuns,
or through exercise of eminent domain authority, and (2) where the defendant acquired the
property by inheritance or bequest Id. A further narrow exception to "contructuul rclutionship" is an agreement with a rail carrier for rail service at published rates. Id. § 107(b)(3),
42 u.s.c. § 9607(b)(3).
20I Id. § 101(35)(b), 42 U.S.C. § 9601(35)(b).
205 Some courts have held that the "mere existence" of a contractual relationship is not
enough to defeat an assertion of the "innocent landowner" defense, emphasizing the statutory language that the release must "occur in connection" with the contractual relationship.
See, e.g., New York v. Lashins Arcade Co., 91 F.3d 353, 360 (2d Cir. 1996) (holding property buyer not disqualified from defense where sale "clearly did not 'relate to hazardous
substances"'); Westwood Pharms., Inc. v. Nat') Fuel Gas Distribution Corp., 964 F.2d 85
(2d Cir. 1992) (finding defense available to seller because bar requires "more than the mere
existence of a contractual relationship").
199
200
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trail owner/operator may need to maintain the defense by conducting "all
appropriate inquiry" into the right-of-way use and condition.
When an underlying landowner obtains a railroad right-of-way through
abandonment, he probably does not have a contractual relationship with
other PRPs so the innocent landowner defense may apply. This defense.
however, would still require the underlying landowner to exercise due
care with respect to the hazardous substance. The underlying owner
could lose the defense if he ever caused a new release or exposure to
hazardous materials into the right-of-way by, for example. digging or
grading the land. 206 To avoid incurring CERCLA liability, an underlying
owner may simply decline to assert rights in a right-of-way and allow it
to be used for a recreational trail. Therefore, a rails-to-trails conversion
could be more attractive to an underlying owner than abandonment.
3. Scope of Liability
For PRPs unable to establish a defense, CERCLA liability may seem
unlimited. To restrict this liability, PRPs in a railroad context may agree
to conduct CERCLA response actions that provide for construction and
maintenance of a trail. This section will focus on a PRP's motivation for
entering into such agreements.
CERCLA section I07(a) provides that PRPs "shall be liable for ...
all costs of removal or remedial action incurred by the United States
Government or a State or an Indian tribe not inconsistent with the national contingency plan."207 A PRP may be further liable for "damages for
injury to, destruction of, or loss of natural resources:•:m CERCLA established the Hazardous Substance Superfund to allow EPA to pay for
timely cleanup of hazardous substances where PRPs refuse or are unable
to provide for cleanup on their own. :09 The costs later recoverable by
EPA, a state, or a tribe include "all costs" relating to a removal or remedial action,210 including the costs of investigations and attorney fees arising from enforcement of liability.211
206 Under EPA policy, EPA may refrain from requiring owners of residential property
to perform response actions or pay response costs even if they are other.vise PRPs. To fall
within the scope of this policy, however, residential owners must provide EPA with access
to their property to conduct assessment or response activities, must not develop the property in a way that is inconsistent with residential use, and must not undertake any other
activities leading to a release or threat of release. OFFICE OF SOLID WASTE AND farnnGENCY REsPONSE, EPA, OSWER 9834.6, POLICY TOWARDS OWNERS OF RESIDENTIAL
PROPERTY AT SUPERFUND SITES (1991).
w CERCLA § 107(a)(4), 42 U.S.C. § 9607(a)(4) (1994).
203 Id. § 107 (a)(4)(C), 42 U.S.C. § 9607(a)(4)(C).
209 Id.§ 111, 42 U.S.C. § 9611.
210 Id. § 107(a)(4), 42 U.S.C. § 9607(a)(4}. "Removal" and "remedial actions" are
sometimes identified collectively as "response actions," with collective costs designated as
"response costs;' Id. § 101(25), 42 U.S.C. § 9601(25).
211 Id. § 101(25), 42 U.S.C. § 9601(25) (stating that "removal" and "remedial action"
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When EPA determines there may be an "imminent and substantial
endangerment to the public health or welfare or the environment," 212
CERCLA section 106 authorizes EPA, through the Department of Justice
("DOJ"), to seek injunctive relief. Outside of federal court, section 106
also authorizes EPA to take other actions, including "issuing such orders
as may be necessary to protect the public health and welfare and the environment."213 With limited exceptions, these Unilateral Administrative
Orders ("UAOs") are not subject to judicial review, 214 allowing for
cleanup to begin without delay of litigation. If a party fails to comply
with a UAO, EPA may bring an action in district court to enforce the order and seek a fine of up to $27,500 per day. 215
4. CERCLA Agreements
In order to avoid fines, UAOs, litigation, judgments, and other possible consequences of CERCLA liability, PRPs often seek to enter settlement agreements with EPA, states, tribes, and other parties. In the railroad right-of-way context, these agreements could require the performance of work and payment of costs that could help establish and maintain
a recreational trail. This section identifies the major forms of CERCLA
agreements, each of which could be used in a railroad context and some
of which were in fact entered with UP to address the railroad right-ofway through the Coeur d'Alene Basin.
CERCLA section 122 provides two primary forms of settlement
agreement: Administrative Orders on Consent ("AOCs") and judicial
consent decrees. Federal agencies and PRPs can enter AOCs without
court approval, to allow for prompt initiation of CERCLA response activities. By entering AOCs, PRPs may conduct investigations and analyses to support either a removal action or a remedial action, carry out

include "enforcement activities related thereto"). See also B.F. Goodrich v. Bctkoski, 99
F.3d 505, 528 (2d Cir. 1996) (holding EPA and State attorney fees recoverable); United
States v. Gurley, 43 F.3d 1188, 1199-2000 (8th Cir. 1994) (holding EPA attorney fees recoverable); United States v. R.W. Meyer, Inc., 889 F.2d 1497, 1504 (6th Cir. 1989) (same).
But see United States v. Chapman, 146 F.3d 1166, 1176 (9th Cir. 1998) (holding that award
of EPA attorney fees must consider the "reasonableness of the government's requested
litigation expenses").
212 CERCLA § 106(a), 42 U.S.C. § 9606(a) (1994).
213
Id. Section 106 actually confers its authorities upon the President, who has delegated these powers principally to EPA. Exec. Order 12,580, 52 Fed. Reg. 2923 (Jan. 23,
1987).
214
CERCLA § l 13(h), 42 U.S.C. § 9613(h) (1994). See, e.g., Wagner Seed Co. v. Daggett, 800 F.2d 310, 314-15 (2d Cir. 1986) (holding that district court lacked subject matter
jurisdiction to review defendant's assertion of act of God defense against EPA order). Exceptions to this bar on "pre-enforcement review" include where a cost recovery action has
been filed pursuant to section 107(a) and where a judicial action to enforce an order has
been filed. 42 U.S.C. § 9613(h)(l)-(4).
215 CERCLA § 106(b)(I), 42 U.S.C. § 9606(b)(l) (1994); Civil Monetary Inflation
Adjustment Rule, 65 Fed. Reg. 69,360 (Dec. 31, 1996).
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cleanup actions, or restore injured natural resources. 216 In certain circumstances, AOCs can resolve a PRP's potential liability for response costs
and natural resource damages. 217 Consent decrees, in contrast with AOCs,
require court approval for the resolution of litigation. Following approval
by DOJ and the appropriate federal district court, consent decrees are
typically used to allow PRPs to conduct remedial actions?rn but may also
provide for payment of past or future response costs and payment of
natural resource damages. 219
Entry of an AOC or consent decree usually limits CERCLA liability
of a settling PRP to the United States, a state, or tribe, in accordance with
the terms of a covenant not to sue.2w A PRP that has resolved its potential
liability to the United States or a state through an AOC or consent decree
may also be protected from contribution claims filed by third parties, ~ 1
preserving its rights to file contribution claims against non-settling parties. 222
Outside the context of formal enforcement proceedings, EPA's general policy is to avoid involvement with private property transactions.m
However, particularly to encourage the cleanup and reuse of brownficlds,
EPA may provide "comfort" letters to interested parties identifying EPA's
knowledge about the potential contamination of a particular property and
216
CERCLA §§ 104(a)-(b), 122(d)(3), 122G)(2), 42 U.S.C. §§ 960-i(aHbl, 9622tdl(3),
96220)(2) (1994).
217
Settlement of response costs where the total response costs at a facility exceed
$500,000 requires written approval from DOJ, publication of notice in the Federal Register, and a period of at least thirty days for non-parties to file wriuen comments on the proposed settlement. Id. § 9622(h)(l), (i)(l), (i)(2). For a thorough explanation of administrative settlements under section 122(h), see OFFICE OF SITE REMEDIATION ENFORCEMENT.
EPA, GUIDANCE ON ADMINISTRATIVE RESPONSE COST SETTLEMENTS UNDER SECTION
122(H) OF CERCLA AND ADMINISTRATIVE CASHOUT SETTLEMENTS WITH PERIPHERAL
PARTIES UNDER SECTION 122(H) OF CERCLA AND ATTORNEY GENERAL AUTHORITY
(1998) (with appendices including model settlement agreements and model Federal Register notice). Settlement of claims for natural resource damages requires written agreement
of the federal natural resource trustee. 42 U.S.C. § 9622(j)(2).
218 CERCLA § 122(d)(l)(A), 42 U.S.C. § 9622(d)(l)(A) (1994).
219 Id. § 122(c)(l), 42 U.S.C. § 9622(c)(l). Before final coun appn:n.11. a proposed
consent decree must be made available for public comment. Id. § 122tdJl2), 42 U.S.C.
§ 9622(d)(2).
220 Id. § 122(c)(l), 42 U.S.C. § 9622(c)(l).
221 Id. § 113(f)(2), 42 U.S.C. § 9613(f)(2). A seuling pany entitled to contribution
protection "shall not be liable for matters addressed in the settlement." /ti. For a
clarification of "matters addressed;' defining the scope of the contribution protection, !>CC
Memorandum from Bruce S. Gelber, Deputy Chief, Environmental Enforcement Section.
DOJ, & Sandra L. Connors, Director, Regional Suppon Division, EPA. to All EES Auorneys and Paralegals & EPA Regional Counsel Branch Chiefs. Regions 1-X tMar. 14. 19971
("Defining 'Matters Addressed' in CERCLA Settlements"). m·ailable al hup:/fa W\\.cpa.
gov/oeca/osre/970314.pdf.
222 CERCLA § 122(f)(3)(B), 42 U.S.C. § 9622(0t3)tB) (1994).
223 Memorandum from Steven A. Herman, Assistant Administrator, Office of Enforcement and Compliance Assistance, EPA, to Regional Counsels, Regions 1-X. ct al. (Nov.
1996) ("Policy on the Issuance of Comfort/Status Letters"), al'Oilable al hup:/faMv.cpa.
gov/swerosps/bf/pdf/comfrnemo.pdf.
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the likelihood of EPA Superfund action. 224 These letters have no binding
legal effect, but may provide some reassurance to a party concerned
about the prospects for Superfund action at an individual property.
In extraordinary circumstances, EPA, with concurrence from DOJ,
may provide legal covenants not to sue to prospective purchasers of a
property. EPA expects that Prospective Purchaser Agreements ("PPAs")
will not be necessary or appropriate for many brownfields sites, particularly where other mechanisms exist to address liability concerns of prospective purchasers. 225 Nevertheless, consistent with recent guidances
from EPA, the number of PPAs entered has more than quadrupled since
1995.226
In the Rails-to-Trails context, PRPs, trail sponsors, and other interested parties could make broad use of CERCLA's settlement mechanisms
and policies. Trail sponsors might request a comfort letter from EPA to
gather information about the presence or likelihood of a Superfund response action for a particular railroad right-of-way. Sponsors may also
seek covenants not to sue if they are willing to conduct cleanup actions
upon the right-of-way and can meet the other PPA criteria. PRPs such as
railroad companies and shippers, whose hazardous materials might have
leaked, spilled, or otherwise been released during transit, may enter
AOCs or consent decrees to evaluate the nature and extent of right-ofway contamination and provide for necessary cleanup actions. 227 Many of
these mechanisms, including an AOC and a consent decree, were applied
in the context of the Trails Act conversion of the UP right-of-way
through the Coeur d'Alene Basin, as Part IV discusses.

224

Id. (providing four "sample" comfort letters).
See Memorandum from Barry Breen, EPA, & Bruce Gelber, DOJ, to Superfund
Senior Policy Managers et al. 3 (Jan. 10, 2001), available at http://www.epa.gov/oecu/osre/
docs/010110.pdf ("Support of Regional Efforts to Negotiate Prospective Purchaser Agreements (PPAs) at Superfund Sites and Clarification of PPA Guidance"). Other mechanisms
to address concerns about potential liability include "environmental audits, private insurance, an indemnification agreement, an EPA Comfort/Status Letter, or available state protections." Id.
226
After issuance of EPA's initial PPA guidance in 1989, and prior to publication of
EPA's 1995 PPA guidance, EPA had entered into only twenty PPAs. Between 1995 and
December 2000, EPA entered into more than 120 PPAs. Id.
221
See, e.g., Ogden Railyard AOC, supra note 142 (requiring UP to perform RI/FS for
railyard operated in Ogden, Utah, since completion of transcontinental railroad in 1869);
Consent Decree, United States v. Southeastern Pa. Transp. Auth., No. 86-1094 (E.D. Pa.
entered February 25, 1986) (requiring AMTRAK, CONRAIL, and other defendants to
conduct study of the nature and extent of PCB contamination from Paoli Rail Yard in
Paoli, Pennsylvania) (on file with Harvard Environmental Law Review); Consent Decree,
California ex rel. Wheeler v. S. Pac. Transp. Co., No. S-92-1117-LKK-GGH (E.D. Cal.
entered March 14, 1994) (requiring Southern Pacific and other defendants to pay
$36,000,000 for penalties and response costs relating to hazardous substances released into
Sacramento River through train derailment on July 14, 1991) (on file with Harvard E11vironmental Law Review).
225
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IV. SUPERFUND MEETS RAILS-TO-TRAILS IN THE COEUR o' ALENE BASIN

The year 1991 saw the roots of three independent processes in the
Coeur d'Alene Basin that would converge nearly ten years later to resolve issues of railroad abandonment, environmental cleanup, and Superfund liability. In 1991, UP, pursuant to regulations of the ICC,228 filed an
application seeking authority to abandon its Wallace-Mullan Branch
through the Coeur d'Alene Basin.229 In the same year, the Coeur d'Alene
Indian Tribe filed a civil complaint against UP and several other companies, seeking natural resource damages under CERCLA for alleged injuries to tribal resources within the Coeur d'Alene Basin. :!!o Finally, EPA
and Idaho were completing the Remedial Investigation/Feasibility Study
process for the area within the Coeur d'Alene Basin known as the "Bunker Hill Superfund Site."231 The convergence and resolution of railroad
abandonment proceedings, environmental cleanup planning, and
CERCLA liability litigation would ultimately result in a recreational
trail, with funding for maintenance and liability protection for all parties
including the State and Tribe as trail managers. This Part discusses the
evolution and resolution of these issues, through (1) the first phase of
abandonment proceedings, (2) the cleanup planning process, (3) the resolution of CERCLA liability, and (4) the final phase of abandonment proceedings.
A. Wallace-Mullan Branch Aba11do11mellt Proceedings, Round One

Before any involvement with Superfund, proceedings began for the
abandonment of the railroad right-of-way through the Coeur d'Alene Basin. In response to these proceedings, trail organizations submitted petitions for a Certificate of Interim Trail Use, consistent with the Trails Act.
As background to the final proceedings that followed, this section will
briefly review a number of obstacles in these early proceedings, including
protests against the original application for abandonment, compliance
with environmental requirements, and satisfaction of CITU criteria.

228
See supra notes 85-87 and accompanying text (discussing abandonment requirements).
229
Union Pac. R.R. Co.-Abandonment-Wallace Branch, Idaho, 9 I.C.C.2d 325
(1992).
230 See Complaint, Coeur d'Alene Tribe v. Gulf Res. & Chem. Corp. ct al., No. 910342-N-HLR (D. Idaho filed July 31, 1991) (on file with Han'OTd Em·ironmenral law
Review).
231 See Bunker Hill Populated Areas ROD, supra note 167; EPA Region 10, Record of
Decision, Bunker Hill Mining and Metallurgical Complex (SepL 1992), amilable at
LEXIS, EPA Records of Decisions for Superfund Sites (RODS} [hereinafter Bunker Hill
Non-Populated Areas ROD].
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I. Initial Abandonment Application
In 1980, UP's largest customer on the Wallace-Mullan Branch was
the Bunker Hill Company, once the largest employer in Idaho and operator of the enormous Bunker Hill Mine and Smelter near Kellogg,
Idaho. 232 In 1981, the Bunker Hill Company shut down, leaving hundreds
of workers unemployed. 233 As a result, UP's revenues from the WallaceMullan Branch "declined considerably," with UP compelled to reduce its
regional service from three times per week to only once per week. 234 Ten
years later, UP began formal proceedings to abandon the Wallace-Mullan
Branch, filing its application with the ICC on August 22, 1991.235
UP's abandonment application met with protests and comments in
opposition. 236 Idaho and the Coeur d'Alene Tribe protested that the ICC
should not approve the application without a plan for cleanup of mining
contamination within the railroad right-of-way. 237 Local shippers, including timber and mining companies, objected that abandonment would
compel them to incur additional costs for converting to and using alternate means to ship their products.238 Local officials expressed concerns
that abandonment would impair efforts to promote economic development through industrial and recreational activities. 239 Over these protests
and comments, however, the ICC granted UP's petition to discontinue rail
service over the Wallace-Mullan Branch. 240
After completing an Environmental Assessment to satisfy its NEPA
requirements, the ICC believed it was prepared to address the environmental concerns raised by Idaho and the Coeur d'Alene Tribe. In response to these concerns, the ICC determined that, before it would grant
final approval for the salvage of tracks and ties, UP had to satisfy six
conditions: (1) consultation with EPA and the Idaho Division of Envi-

232
CHAPMAN, supra note 22, at 5-7. In 1980, UP's freight bill for hauling in concentrates and shipping out finished metal products from the smelter reportedly amounted to
$13 million. Id. at 7.
233 See id. at 114-21. While diminished metals prices certainly contributed to the shutdown, some blamed EPA regulation and labor unions. Id. at 121.
234 Deposition of Wallace Yard, supra note 38, at 161.
235
Union Pac. R.R. Co.-Abandonment-Wallace Branch, Idaho, 9 I.C.C.2d 325, 325
(1992).
236
See supra notes 110-111 and accompanying text (describing process for protests
and comments in abandonment proceedings).
231 Union Pac. R.R. Co., 9 I.C.C.2d at 326.
238 Id. at 350-53. Hecla Mining Company, for example, contended that it would have to
pay at least $200,000 for such items as a new road to support shipments by truck, plus
additional annual costs for those shipments. Id. at 350.
239 Id. at 356-57.
240 Among other findings, the ICC recognized that "mine closures have eroded UP's
traffic," and that while the region was experiencing economic hardships, the railroad abandonment "will not cause major additional problems." Id. at 357. The ICC also concluded
that "it appears that truck transportation is both logistically and economically feasible and
that industries in the area will not be destroyed." Union Pac. R.R. Co., 9 I.C.C.2d at 357.
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ronmental Quality to ensure compliance with CERCLA and other applicable laws and regulations,241 (2) consultation with the U.S. Fish and
Wildlife Service to avoid disturbance to wetlands located along the rightof-way, (3) compliance with section 7 of the Endangered Species Act,
including preparation of a biological assessment, (4) compliance with the
Clean Water Act, including any necessary permits, (5) consultation with
the U.S. Army Corps of Engineers on possible impacts to wetlands and
water quality, and (6) preservation of all historic structures until completion of the section 106 process of the National Historic Preservation
Act. 242 Subject to compliance with these six conditions, the ICC concluded that public convenience and necessity permitted the abandonment
of the Wallace-Mullan Branch. 243 The ICC's decision approving abandonment with these conditions was challenged by Idaho, mining companies, and the Coeur d'Alene Tribe. Upon review, the D.C. Circuit Court
of Appeals affirmed the economic basis for discontinuing rail service.
However, it also held that the ICC violated NEPA by failing to take a
"hard look" at potential environmental consequences of salvage activities.244 Accordingly, the ICC reopened the abandonment proceeding.2~~

2. Initial CITU Petitio11s
Beyond compliance with environmental requirements in the abandonment proceedings, other obstacles to a CITU for the Wallace-Mullan
Branch arose. In response to UP's 1991 abandonment application, the
Transcontinental Trails Association had filed a request for a CITU to
convert the Wallace-Mullan Branch for recreational trail use. 2: 6 UP had
indicated assent to this request. The ICC had declined to grant this CITU
request, however, because it found that the Hecla Mining Company had
made a bona fide offer of financial assistance for continued rail service.m

241
Responding to the request of the State and Tribe for a specific condition requiring
cleanup of the right-of-way, the ICC declared, "Nor are we in a good position to develop a
detailed remediation plan or assess clean-up costs. Other agencies (EPA in the Superfund
Site and [Idaho Division of Environmental Quality] and/or EPA on the rest of the right-ofway) have the jurisdiction-and are best suited-to develop appropriate remediation plans
...." Id. at 335.
242
Id. at 339.
243
Id. at 357 (citing statutory standard set forth in 49 U.S.C. § 10,903ta) ( 1994)). See
supra note 85 and accompanying text (discussing standards for dctennining "public convenience and necessity").
244
Idaho, By & Through Idaho Public Utils. Comm'n v. ICC, 35 F.3d 585. 595-96
(D.C. Cir. 1994).
245 Union Pac. R.R. Co.-Abandonment-Wallace Branch, Idaho, Docket No. AB-33
(Sub-No. 70), 1994 WL 670117 (ICC Dec. 2, 1994).
246
Union Pac. R.R. Co.-Abandonment-Wallace Branch, Idaho, 9 I.C.C.2d 325. 358
(1992).
247
Id. See also Union Pac. R.R. Co.-Abandonment-Wallace Branch, Idaho. 9
I.C.C.2d 496, 496-97 (1993) (granting Hecla thirty days to reach agreement with UP for
continued rail service, or authority for offer of financial assistance under 49 U.S.C.
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In August 1995, the Rails-to-Trails Conservancy ("RTC") 248 filed its
CITU request concerning the Wallace-Mullan Branch. In accordance with
the Rails-to-Trails Act and implementing regulations, 249 RTC submitted a
statement of willingness to assume financial responsibility and liability
for the right-of-way, and UP stated its willingness to negotiate with
RTC. 250 The Coeur d'Alene Tribe, however, objected to the issuance of
the CITU before the STB 251 completed the NEPA process required by the
D.C. Circuit. DOJ asked that the CITU be issued only after successful
negotiations among UP, DOJ, the Tribe, Idaho, and RTC, adding that,
given the existing contamination, "neither the RTC, nor for that matter,
any other entity, is likely to agree to accept ultimate responsibility for the
Wallace Branch absent a covenant not to sue from the United States, the
State, and the Coeur d'Alene Tribe." 252 In light of these comments, the
STB concluded that RTC was not prepared to assume full responsibility
for the proposed trail, and determined that it would be inappropriate to
issue a CITU at that time. 253 Three years later, in July 1999, following
several rounds of technical work and settlement negotiations, Idaho and
the Coeur d'Alene Tribe would again apply for a CITU for the WallaceMullan Branch, filing a statement of willingness to assume financial responsibility. 254
B. CERCLA Cleanup Planning for the Wallace-Mullan Branch
As discussed in Part III, the Superfund program establishes various
processes and requirements for cleanup activities. Through these processes, EPA and its partners, including Idaho and the Coeur d'Alene Tribe,
assessed risks to human health, avoided jeopardy to protected species,
and provided opportunities for public comment on the proposed cleanup
actions for segments of the Wallace-Mullan Branch. Ultimately, these
efforts identified cleanup actions that not only addressed railroad rightof-way contamination, but allowed for-and even facilitated-conversion
of the right-of-way to a recreational trail under the Trails Act.

§ 10,905 would automatically expire); Decision and CITU of June 22, 2000, supra note

117, at 12-13 (recapping CITU requests for Wallace-Mullan Branch).
248 See supra note 13.
249 See supra notes 112-116.
250 Decision, Union Pac. R.R. Co.-Abandonment-Wallace Branch, Idaho, Docket
No. AB-33 (Sub-No. 70) (STB Oct. 31, 1996), available at http://www.stb.dot.gov/
decisions/ReadingRoom.nsf [hereinafter Decision of Oct. 31, 1996).
251 The STB assumed the ICC's certification responsibilities in 1995. See supra note 53
and accompanying text.
252 Decision of Oct. 31, 1996, supra note 250, at 3. DOJ further indicated that it ultimately expected the State and the Tribe, not RTC, to manage the future trail.
253 Id. at 4-5.
254 Letter from Curt A. Fransen, Deputy Attorney General, Idaho, & Howard Funke,
Coeur d'Alene Tribe, to Secretary, STB (July 29, 1999) (on file with Harvard E11viro11me11tal Law Review).
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In 1992, as parties to the first round of the Wallace-Mullan Branch
abandonment proceeding argued before the ICC, EPA and Idaho signed a
CERCLA Record of Decision ("1992 ROD") for a portion of the Bunker
Hill Superfund Site including approximately 7.5 miles of the WallaceMullan Branch.255 To implement the remedial actions for the railroad
right-of-way selected through the 1992 ROD, EPA and Idaho entered a
CERCLA consent decree with UP and others in 1995.2!6 The 1995 consent decree required UP to remove railroad tracks, ties, and ballast and to
cover the remaining rail bed with clean soil.257
As work under the 1995 consent decree commenced, UP and several
mining companies received a notice that the United States intended to file
suit under CERCLA for response costs and natural resource damages in
the Coeur d'Alene Basin beyond the Bunker Hill Superfund Site. In response to this notice of intent, UP came forward with a good-faith settlement offer that encouraged DOJ not to file suit against it.258 The offer
included elements of right-of-way cleanup and trail construction that
would become part of a final settlement among UP, the United States, the
Coeur d'Alene Tribe, and Idaho.
To identify the necessary cleanup actions for the right-of-way in a
timely manner, EPA recommended following the CERCLA process for
non-time-critical removals, which included conducting an Engineering
Evaluation/Cost Analysis. 259 Throughout 1998, EPA worked on the
EE/CA with the State, Tribe, and UP, collecting environmental data,
evaluating possible response actions, and identifying preferred alternatives. In addition, as part of the EE/CA, EPA and the State provided for a
streamlined human health risk assessment. The Streamlined Risk Assessment evaluated possible threats to human health from mining contamination from or within the railroad right-of-way, assuming the future
use of the right-of-way as a recreational traiI.Z60 In particular, the risk assessment assumed that the future trail might be used by an individual
adult or child as often as twenty-four hours a week for walking, running,

255

Bunker Hill Non-Populated Areas ROD, supra note 231.
Consent Decree, United States v. Union Pac. R.R. Co., No. ClV 95-0152-N-HLR
(D. Idaho entered Sept 12, 1995) (on file with Han·ard Environmental law Rei•iew).
257 In compliance with the 1995 consent decree, UP removed track without a ClTU or
STB approval for salvage. In so doing, however, UP stated its understanding that, "the Line
is not being either abandoned or removed from the Surface Transponation Board's jurisdiction." Anthofer letter, supra note 83. See supra note 80 and accompanying text (explaining that common law abandonment requires finding of intent to abandon).
258 DOJ proceeded in March 1996 to file suit against several mining companies. including ASARCO, Hecla Mining Company, and Coeur d'Alene Mines Corporation. See
Bunker Hill complaint, supra note 9. After years of discovery and pretrial motions. the
case finally proceeded to the first phase of trial on January 22, 2001. See Betsy Z. Russell.
Basin Cleanup Trial Opens in Boise, SPOKESMAN-REV. (Spokane, Wash.I, Jan. 23, 2001. at
Al.
259 See 40 C.F.R. § 300.415(b)(4)(i) (2000).
260 Wallace-Mullan EE/CA, supra note 9, app. A, at I.
256
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biking, bird-watching, or other activities. 261 The risk assessment also
evaluated potential residential exposures, recognizing that the right-ofway passes through many residential communities,262 and evaluated potential occupational exposures, anticipating maintenance activities for the
future trail.263 The risk assessment determined that threats under the recreational, residential, and occupational scenarios would be unacceptable,
absent any response action to address the presence of contaminants, principally lead, within the right-of-way. The assessment concluded, however, that such unacceptable threats could be resolved through implementation of the mix of response actions identified in the EE/CA. 264
Focusing on potential threats to human health, the Streamlined Risk
Assessment did not evaluate possible threats to fish, wildlife, or other
environmental "receptors." Consistent with ESA section 7, however, EPA
oversaw the preparation of a Biological Assessment which concluded
that the response actions identified in the EE/CA were not likely to adversely affect any protected species in the Coeur d'Alene Basin. 265 The
U.S. Fish and Wildlife Service concurred in this determination. 266 Any
existing threats to fish or wildlife from the right-of-way could be resolved by the response actions identified in the EE/CA to protect human
health. The EE/CA also recognizes the possibility of further removal or
remedial actions within the right-of-way, as need may be determined
through findings of an RI/PS that EPA initiated for the entire Coeur
d'Alene Basin in 1997. 267
After completion of the risk assessment and other elements, EPA,
joined by the State and Tribe, released the EE/CA for public comment in
January 1999. During the public comment period, the EPA, State, and
Tribe received comments on both the proposed response actions and the
proposed trail conversion from more than five hundred individuals, either

/d. at 15, 17.
total population along the Wallace-Mullan Branch is approximately 5000 people, including the communities of Mullan (800), Wallace (1000), Osburn (1600), Cataldo
(100), Harrison (225), Plummer (800), and rural areas in between. Id. at 8-13.
263 Typical worker activities would include sweeping trails, patching trails, repairing
berms, digging post holes for signs and fences, collecting trash, and enforcing rules. The
risk assessment noted that such exposures could be of longer duration than recreational
exposures because it is not unusual for the parks department "to have rangers located in
one park throughout a 30-year career." Id. at 16.
264 ld. at 4.
265 EPA Region 10, Biological Assessment for Threatened, Endangered, and Species of
Concern, Union Pacific Railroad, Wallace-Mullan Branch (May I, 1999) (on file with Har•
vard Environmental Law Review). Particular species evaluated in this assessment included
the gray wolf (endangered), the bald eagle (threatened), the bull trout (threatened), and the
Ute-ladies' tresses, a threatened species of orchid, suspected to exist-but never actually
identified-within the Coeur d'Alene Basin. Id.
266 Letter from Philip Laumeyer, Field Supervisor, U.S. Fish and Wildlife Service, to
Earl Liverman, EPA Region 10 (Apr. 30, 1999) (on file with Harvard E11viro11111e11tal L<,w
261

262 The

Review).
267 Wallace-Mullan EE/CA, supra note 9, app. A, at 4.
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in written form or through one of four open houses held within the Basin. 263 While a number of local landowners opposed the Rails-to-Trails
conversion, a majority of commenters favored the proposals. After careful review of the comments and further discussion among the parties. the
government parties issued a written response to comments in May 1999
that indicated their intent to proceed with the response actions and rightof-way conversion substantially as proposed.:69 Concluding the process,
EPA, the State, and the Tribe signed an Action Memorandum in October
1999, formally selecting the CERCLA response actions identified in the
EE/CA. 270
As identified in the EE/CA and the Action Memorandum, the selected response actions fall into three broad categories:
(1) Selective Removals and Disposal. Contaminated materials such
as waste rock and mine tailings will be selectively excavated from the
right-of-way for proper disposal. Such removals will focus on areas
where exposures may be highest, such as within residential communities
or within "oasis" areas designated for rest stops along the trail. Removals
may also be conducted to preserve or provide proper drainage. 271
(2) Protective Barriers. Placement of protective barriers will prevent
trail users from direct exposure to contaminants remaining within the
right-of-way. Such barriers will include the gravel or asphalt pavement of
the trail itself. Asphalt, gravel, or vegetative barriers will also be placed
in other areas where exposures would be greatest, such as trailheads, rest
areas, and areas of the right-of-way within residential communities.~
(3) Institutional Controls. To minimize possible risks from contamination that remains within the right-of-way or adjacent areas and is not
covered by protective barriers, institutional controls will be used to
regulate access to and use of the right-of-way as a recreational trail.

263 EPA et al., Union Pacific Railroad Wallace-Mullan Branch Right-Of-Way: Response to Public Comment 1 (May 1999) (on file with Han·ard Em·ironmenral Law Review).
WJ Id. In response to public comments, the parties did adopt some modifications to the
plans for cleanup and trail conversion. For example, the parties agreed to prm·ide privacy
screening to mitigate impacts on adjacent landowners on a case-by-case basis through
fences or vegetation. Id. at 9.
no Memorandum from Earl Liverman, On-Scene Coordina1or, EPA Region 10, to Michael F. Gearheard, Director, Office of Environmental Cleanup, EPA Region 10 I0.:1. 7,
1999) (on file with Han•ard Em-iro11111e11tal Law Re1•iew).
ni See Wallace-Mullan EE/CA, supra note 9, at 63-65. The right-of-way within the
Coeur d'Alene Indian Reservation, running along Coeur d'Alene Lake and across the lake
to Plummer, falls outside the floodplain of the Coeur d'Alene River and is therefor.: not
subject to recontamination by flood waters. The EE/CA thus de1ennined that greater excavation of contaminated materials within this area was practical. Id. at 65.
m Id. at 61-o3. Outside the Coeur d'Alene Indian Reservation, the right-of-way n ill
be paved with a ten-foot-wide asphalt trail with gra\'el shoulders. The roughly fifteen miles
of trail within the Reservation will be all gravel. While gravel may not be :l!. durable a
protective barrier as asphalt, a more extensive excavation of contaminated materials in the
Reservation portion of the trail diminished the need for a protective barrier. Id. at 65-66.
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Fencing, signs, and educational programs will be used to keep recreational users on the trail, encourage rest stops at clean "oasis" areas, and
discourage contact with unremediated areas. To address potential occupational threats to trail workers, training programs will be provided. 273
Taken together, these response actions will remove contamination
from selected areas of the right-of-way, place an asphalt or gravel cap
over contamination remaining within the rail bed, effectively creating a
trail, and promote safe use and maintenance of the resulting trail.

C. Resolution of CERCLA Liability
Many of the enforcement tools and settlement mechanisms described
in Part III of this Article eventually came into play to address the contamination within the Wallace-Mullan Branch. The threat of suit for
CERCLA response costs and natural resource damages encouraged UP to
make its offer for right-of-way cleanup and trail construction. Based on
that offer, the parties entered settlement negotiations in 1996.
As settlement negotiations proceeded and environmental data was
collected through the EE/CA process, EPA identified the need for a timecritical removal action to address spills of metal concentrates within the
right-of-way. 274 EPA determined that the presence of such concentrates
and other mine waste within the right-of-way posed an "imminent and
substantial endangerment to public health, welfare, or the environment."275 Exercising authority delegated through CERCLA section 106,276
EPA issued a UAO compelling UP to remove these concentrates in accordance with an approved plan.277 UP agreed to conduct the concentrates
removal as ordered, and the removal work was substantially completed
within two months. 278
With the benefit of the EE/CA, settlement negotiations proceeded
rapidly in 1999. In late December 1999, the State, Tribe, DOJ, and EPA
signed the Wallace-Mullan Branch consent decree. 279 The parties then

213

Id. at 59-61.
Concentrates of lead, for example, were found along the right-of-way over 50,000
parts per million. Wallace-Mullan EE/CA, supra note 9, fig. 10 (indicating lead level of
74,700 parts per million at milepost 72). For comparison, any lead concentration over 1000
parts per million within the Bunker Hill Superfund Site will trigger cleanup action to protect human health. Bunker Hill Populated Areas ROD, supra note 167, at 6-9.
275
EPA Region 10, Unilateral Administrative Order, Union Pacific Railroad Company,
Wallace-Mullan Branch, Northern Idaho, CERCLA-10-99-0234, at 11 (Aug. 31, 1999) (on
file with Harvard Environmental Law Review).
27642 u.s.c. § 9606 (1994).
274

2nJd.
278
Decades before UP conducted this time-critical removal of concentrates, according
to local anecdote, concentrates were collected by local Boy Scout troops to raise funds by
selling the spilled mining products back to the mining companies. Telephone Interview
with Jerry Cobb, Idaho Panhandle Health District (Jan. 25, 2001).
279 Wallace-Mullan Consent Decree, supra note 79, at 102-06.
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lodged the consent decree with the federal district court for review and
made it available to the public for comment.
The consent decree essentially requires UP to implement the response actions for the right-of-way that were selected through the EE/CA
and Action Memorandum. The consent decree also requires UP to provide for the physical conversion of the right-of-way for use as a recreational trail,280 and to provide for long-term maintenance of the response
action. 281 In addition to maintenance that will protect the integrity of the
cap over the contamination, the consent decree also requires UP to pay
$2,600,000 to the right-of-way trail owners for designated trail operation
and upkeep activities.282 The result will be a cleaner environment and a
seventy-two-mile trail--one that is safe for recreational use and is built
and maintained at no cost to local communities. Without the combined
attributes of the Superfund and Rails-to-Trails programs, this outcome
might not have been possible.
The technical specifications for the response actions identified in the
EE/CA were developed concurrently with the consent decree negotiations
by a team of individuals with expertise in health assessment, cleanup actions, recreation, design, and construction.283 The team included contractors and representatives from UP, the Coeur d'Alene Tribe, the Idaho
Parks and Recreation Department, the Idaho Division of Environmental
Quality, EPA Region 10, and other federal, state, and local agencies.
Much of the technical expertise contributed to the conversion effort by
this team came about because of CERCLA cleanup needs and UP's response to CERCLA liability.
In consideration for the payments to be made, the cleanup, and the
trail work, the United States, State, and Tribe agreed to provide UP with
binding covenants not to sue under CERCLA, satisfying UP's original

280
In addition to grading and paving, trail conversion also includes bridge repair and
construction of trailheads, picnic areas, and rest stops, with installation of parking areas,
bike racks, benches, picnic tables, and toilets. See id. app. G, at 41-50; id. app. G, tbl.
2.7.3-1, at 77.
281 Id. at 51-55. Long-term maintenance includes both specified routine maintenance
and repair of damage caused by major events such as flooding. It may also include resurfacing the entire asphalt trail after twenty years.
282 The consent decree defines "ROW Trail Owner(s)" as "the State, the Tribe and/or
any entities they jointly create" to own and manage the trail. Id. at 16. The ROW Trail
Owners will be responsible for day-to-day operation and maintenance actMties including
litter collection, toilet cleaning, trail sweeping, and painting of buildings. Wallace-Mullan
Consent Decree, supra note 79, at 14, 52-53.
283 The results of their work appear in a Statement of Work appended to the consent
decree, as well as in a series of other technical attachments. Technical attachments to the
Statement of Work include "Track Salvage Work Plan," "Flood Damage Repair Work
Plan;' "Response Action Work Plan," "Response Action Design Drawings," "Maintenance
and Repair Plan," and "Wetlands Plan." Id. at iii. Copies of all technical documents associated with this project are available for public review through the Administrative Records
maintained at North Idaho College in Coeur d'Alene, Idaho, and the EPA Region 10 office
in Seattle, Washington.
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incentive for seeking a CERCLA settlement. The three government parties further promised not to sue or take administrative action against UP
for injuries to natural resources occurring essentially anywhere in the
Coeur d'Alene Basin. 284 For CERCLA cleanup actions, the geographical
scope of the release from liability is narrower, including essentially the
entire right-of-way and related sidings but excluding certain areas such
as connecting spur lines and a former switching and maintenance area
known as the Wallace Yard. 285
Consistent with CERCLA,286 the consent decree also protects UP
from suits by third parties for matters addressed within the settlement,
including actions for natural resource damages in the Coeur d'Alene Basin and actions for response costs within the area subject to the covenant
not to sue. 287 Through this provision, UP may be protected from contribution claims that could otherwise be pursued by other railroad or mining
companies with unresolved CERCLA liability in the Coeur d'Alene Basin.
Recognizing that the State and Tribe intend to own and manage the
right-of-way as a recreational trail, the consent decree provides each
government party with a covenant not to sue with respect to contamination that existed within the right-of-way on the effective date of the consent decree. 288 Through this covenant, the State and Tribe could be protected from potential CERCLA liability as owners/operators of a contaminated facility. The consent decree also protects the government parties from potential takings claims alleging ownership of the UP right-ofway under state property law. UP has agreed under the consent decree to
indemnify the State, Tribe, and United States for the costs of takings
claims, including the reasonable costs of attorneys fees. 289 The consent
decree thus allows the government parties to address a potential takings
issue at the same time as it offers protection from CERCLA liability.
D. Convergence and Conclusion of CERCLA and Trails Act Proceedings

As the parties approached a final CERCLA settlement, many uncertainties remained. Would the STB approve salvage activities and grant
284
Id. at 81. See also id. at 9-10 (defining "Coeur d'Alene Basin Environment"). In
addition to possible claims under CERCLA, the United States, State, and Tribe provided
covenants not to sue for natural resource damages under the Clean Water Act, Oil Pollution
Act of 1990, Pub. L. No. 101-380, 104 Stat. 484 (codified as amended at 33 U.S.C.
§§ 2701-2761 (1994 & Supp. V 1999)) and state and common law. Id. at 81.
285 Id. at 79-81. The consent decree describes the scope of release from liability for
CERCLA response costs through its definition of "Project Area." Wallace-Mullan Consent
Decree, supra note 79, at 15.
m See supra notes 221-222 and accompanying text (discussing contribution protection).
287
Wallace-Mullan Consent Decree, supra note 79, at 91, 12-13.
288 Id. at 88.
289 Id. at 56.
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the CITU? Would the proposed consent decree find public support?
Would it be approved by the court? Through the analysis and other efforts previously completed in the CERCLA process, the parties were able
to satisfy the STB's conditions and address individual challenges without
further delay to the Rails-to-Trails conversion.
As the EE/CA process and settlement negotiations both neared conclusion, UP renewed its application to the STB for final approval of salvage of the Wallace-Mullan Branch.290 With this application, UP had to
demonstrate compliance with the six environmental conditions established by the ICC in 1992. Prior completion of the EE/CA process under
CERCLA allowed UP to readily demonstrate compliance with these conditions. To demonstrate compliance with Condition No. 1 (consultation
with EPA and State on CERCLA and other requirements), for example,
UP produced a copy of the EE/CA. To show compliance with Condition
No. 3 (BSA section 7 consultation), UP provided a copy of the biological
assessment. For Condition No. 4 (compliance with the Clean Water Act,
including permits), UP affirmed that the substantive requirements of the
Clean Water Act had been satisfied through the EE/CA process, although
CERCLA section 121(e) made it unnecessary to seek a permit for work
conducted as response actions. 291 Accompanying the UP filing, a letter
signed by counsel for DOJ, the Tribe, Idaho, and EPA attested to UP's
satisfaction of all six environmental conditions. :m
In January 2000, a week after the parties lodged the proposed consent decree with the court, the STB released for public comment a draft
Supplemental Environmental Assessment. 293 The draft Supplemental EA
presented the results of the STB's independent review of the environmental information submitted by UP in 1999.294 On April 14, 2000, after
the close of the comment period on the draft,295 the STB issued its Final
Supplemental Environmental Assessment. 296 The Final Supplemental EA
adopted the analysis of the draft and concluded that five of the six environmental conditions had been satisfied. The remaining unsatisfied condition followed the Idaho State Historic Preservation Office position that
290 Letter from Thomas E. Greenland, UP, to Secretary, STB (June 18, 1999} (attaching
"Summary of the Environmental Documents That Will Be Filed to Demonstrate Compliance with STB's Environmental Conditions") (on file with Han·ard Em•ironmenral Law
Review).
291 See supra notes 170-171 and accompanying text (discussing permit wai\'er).
292 Letter from Thomas W. Swegle, Senior Lawyer, DOJ, et al. to STB (May 20, 1999}
(on file with Harvard Environmental Law Review).
293 Draft Supplemental Environmental Assessment, Union Pac. R.R. Co.-Abandonment-Wallace Branch, Idaho, Docket No. AB-33 (Sub-No. 70) (STB Jan. 7, 20001, m·ailable at http://www.stb.dotgov/decisions/ReadingRoom.nsf.
294 Id.
295 The STB received nine comments on the draft Supplemental EA, including fa\'orable comments from EPA, Idaho, and the Coeur d'Alene Tribe. Final Supplemental EA.
supra note 172, at 14.
296 Id.
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"if no CITU is issued the resulting impact on historic structures would be
adverse." 297 Accordingly, this condition could not be satisfied until the
STB made the final decision to issue a CITU.
During the public comment period on the draft Supplemental EA,
the STB received comments from Citizens Against Rails-to-Trails
("CART"), identified as "Idaho landowners" who own land adjoining the
"former" UP railroad right-of-way. 298 Among its other allegations, CART
argued that the draft Supplemental EA should have evaluated the environmental impacts of allowing the right-of-way to be used as trail
through the grant of a CITU. 299 In response, the STB cited case law that
"made it clear that NEPA does not require the agency to consider the environmental impact of conversion of a right-of-way to interim trail use
under the Trails Act ...." 300 CART also suggested that the draft Supplemental Environmental Assessment failed to adequately address the human health hazards of contamination within the right-of-way. 301 Citing its
independent review of the EE/CA and other documents, the STB concluded in response that "[c]ontrary to CART's suggestions, there has now
been an exhaustive analysis of the extent of contamination on this line
"302

297 Id. at 35-36. Of particular concern for historic preservation is the Chatcolet Bridge,
"a 3,179-foot trestle bridge, including a 224-foot swing span section." See Wallace-Mullan
EE/CA, supra note 9, at 3. The State Historic Preservation Office identified the Chatcolct
Bridge as "one of only two known swing-span bridges in the State of Idaho,'' clearly
meeting criteria for the National Register of Historic Places "for its association with the
history of railroad development in Idaho" and for its "rare engineering design." Letter from
Susan Pengilly Neitzel, Deputy State Historic Preservation Officer and Compliance Coordinator, Idaho State Historical Society, to Vernon A. Williams, Secretary, STB (Feb. 17,
2000), reprinted in Final Supplemental EA, supra note 172, app. A.
298 Comments on Draft Supplemental Environmental Assessment at l, Union Pac. R.R.
Co.-Abandonment-Wallace Branch, Idaho, Docket No. AB-33 (Sub-No. 70) (STB filed
Feb. 28, 2000) [hereinafter CART Comments-Supp. EA] (on file with Harvard E1wiro11mental Law Review). CART's counsel, Nels Ackerson and the Ackerson Group of Washington, D.C., have challenged a series of Rails-to-Trails conversions. See, e.g., Jost v. STB,
194 F.3d 79, 81 (D.C. Cir. 1999) (challenging Notice oflnterim Trail Use granted to Central Kansas Conservancy); RLTD Ry. Corp. v. STB, 166 F.3d 808, 810 (6th Cir. 1999) (intervening in appeal of STB denial of Notice of Interim Trail Use); Swisher v. United
States, 189 F.R.D. 638, 639 (D. Kan. 1999) (seeking certification of class action in suit
contending that an ICC Trail Use Order constituted a taking); Birt v. STB, 90 F.3d 580,
581 (D.C. Cir. 1996) (challenging trail through Nampa, Idaho). See generally Julie Titone,
Group Rails Against Trail: Landowners South of Harrison Hire Attorney to Stop 72-Mile
Mullan-to-Plummer Route, SPOKESMAN-REV. (Spokane, Wash.), Aug. 22, 1999, at Al.
299 CART Comments-Supp. EA, supra note 298, at 10-13.
300 Final Supplemental EA, supra note 172, at 27 (citing Goos v. ICC, 911 F.2d 1283
(8th Cir. 1990)). The STB reached this conclusion "because the agency's authorization of
interim trail use under the Trails Act is essentially separate from its approval of the discontinuance of rail operations and salvage, and the agency has no discretion in the conversion proceeding to refuse to issue a CITU because of environmental consequences." Id. See
supra notes 117-118 and accompanying text (explaining that NEPA docs not apply to
CITU requests).
301 CART Comments-Supp. EA, supra note 298, at 18-20.
302 Final Supplemental EA, supra note 172, at 24.
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In addition to its comments on the draft Supplemental EA. CART
also provided comments on the proposed Wallace-Mullan consent decree.
While a majority of commenters expressed support for the proposed consent decree,303 CART expressed strong opposition/oi CART made three
major arguments against the decree. First. CART argued that the presence of contamination remaining within the right-of-way would make
recreational use of the right-of-way unsafe/05 However. the Streamlined
Risk Assessment specifically concluded the opposite: that the right-ofway would be safe for recreational trail use if the response actions
identified in the EE/CA were implemented.306 Second, CART argued that
preserving contamination within the right-of-way would be an improper
application of the NTSA because it would frustrate the potential for
reactivation of rail service in the future. 307 If rail service on the WallaceMullan Branch were ever reactivated, however, the right-of-way would be
cleaner than it was before rail service ceased, following the response actions required by the consent decree. Jos Third, CART argued that the proposed consent decree failed to consider "superior alternatives" such as
remediation of the right-of-way and subsequent abandonment to underlying landowners.309 Such alternatives, however, were considered by the
government parties during the EE/CA process.310 The government parties
determined that full removal of all contaminants would be impractical
because the right-of-way largely remained within the river floodplain,
creating the continuing possibility of recontamination from upstream
303 Memorandum in Support of Motion to Enter Consent Decree at 19, United States v.
Union Pac. R.R. Co., No. 99-606-N-EJL (D. Idaho filed Aug. 2, 2000) [her.-:inafter Memorandum in Support] (on file with Han•ard E11viro11111e11tal Law Re1·iew). Among the comments in support of the proposed consent decree, one local resident wrote, "[tlhis is the
greatest single thing to happen in the Silver Valley since the discovery of gold and silver in
the 1800s. My family and friends are very excited about this recreational opportunity. It
will also aid the economy as many outdoors enthusiasts visit the area to use this wonderful
trail." Letter from Walter Gentry to Environmental Enforcement Section, DOJ (Jan. 26,
2000) (on file with Harvard Enviro11111e11tal Law Reviell').
:,oi Letter from James R. Baarda, Ackerson Group, to Assistant Attorney General, Environment and Natural Resources Division, DOJ (Mar. 8, 2000) [hereinafter CART Comments-Proposed CD] (on file with Han•ard E111•iro11111e11tal Law Re,·iell'). CART found the
proposed consent decree "not only seriously defective as a solution to the environmental
problems but abhorrent to the public's interest, the spirit and purposes of the laws that arc
intended to protect individuals from precisely such contamination, and the purposes of the
National Trails System Act." Id. at 2.
305 Id. at 7-16.
306 See Memorandum in Support, supra note 303, exh. 2, at 10-11.
307 CART Comments-Proposed CD, supra note 304, at 24 (comending that "[b)y
leaving the contamination in place, the proposed Consent Decree imposes extremely expensive and in all likelihood impossible conditions on any reactivation effort:').
308 See Memorandum in Support, supra note 303, at 6. Moreover, any concern~ for potential CERCLA liability from owning or operating the rail line in the future could be resolved through such legal mechanisms as Prospective Purchaser Agreements. Id.
309 CART Comments-Proposed CD, supra note 304, at 25-32.
310 See supra note 182 and accompanying text (explaining that threat of recontamination diminishes or negates effectiveness of complete removal of contaminants).
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pollution sources. 311 Considering CART's comments along with all other
comments on the proposed Wallace-Mullan consent decree, the United
States, State, and Tribe affirmed their support for the consent decree as
proposed, and requested that it be approved by the federal district
court. 312
Absent the Superfund cleanup process for the Wallace-Mullan
Branch, CART's comments on the draft Supplemental EA and on the
proposed consent decree may have had more validity. For example, without the Superfund process, it might have been true, as CART suggested,
that the Supplemental EA did not adequately address the potential hazards to human health from right-of-way contamination. However, because of the Superfund process, these potential hazards were carefully
analyzed in a Streamlined Risk Assessment, which the STB independently reviewed and reasonably relied upon for the Supplemental EA.
Similarly, without the EE/CA, CART's "superior" alternative of complete
removal of the contaminants from the right-of-way might not previously
have been analyzed. With the EE/CA, the analysis of this alternative had
already been conducted and the conclusion reached that this alternative
was impractical. Thus, because of the upfront analysis conducted under
the CERCLA process, CART's allegations did not delay the right-of-way
cleanup or trail conversion.
After the close of the comment periods on the proposed consent decree and the draft Supplemental EA, while the STB and consent decree
parties deliberated and drafted responses to comments, winter turned to
spring and the construction season of the year 2000 approached. In April
2000, EPA and UP, pursuant to CERCLA section 122,313 drafted, negotiated, and signed an Administrative Order on Consent. 314 Incorporating the
Statement of Work and other technical attachments to the consent decree,
the AOC required cleanup actions and trail construction to begin in the

311
Under CART's proposed alternative, the government parties concluded, "(b]ecause
some contamination would remain, or would be re-deposited on floodplain areas of the
[right-of-way], some risk would remain to any users of the former [right-of-way], such as
the adjacent landowners that CART purports to represent." Memorandum in Support, supra
note 303, exh. 2, at 13.
312
Motion to Enter Consent Decree, United States v. Union Pac. R.R. Co., No. 99-606N-EJL (D. Idaho filed Aug. 2, 2000) (on file with Harvard Environmental Law Review).
313 CERCLA § 122, 42 U.S.C. § 9622 (1994). See also supra notes 216-217 and accompanying text (discussing authority to enter AOCs).
314
EPA Region 10, Administrative Order on Consent for Payment of Certain Oversight
Costs and Interim Performance of Removal Actions, Union Pacific Railroad, WallaceMullan Branch, Northern Idaho, CERCLA-10-2000-0115 (Apr. 28, 2000) [hereinafter
Wallace-Mullan AOC] (on file with Harvard Environmental Law Review). As required by
CERCLA section 122(i)(l), 42 U.S.C. § 9622(i)(l), notice of the proposed AOC was published in the Federal Register. Notice of Proposed Administrative Settlement Pursuant to
the Comprehensive Environmental Response, Compensation and Liability Act, Union
Pacific Railroad Wallace-Mullan Branch, 65 Fed. Reg. 26,831 (May 9, 2000). No comments were received.
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interim before the federal court approved the consent decree. m Under the
AOC, cleanup work and trail construction could begin as soon as weather
permitted and the STB granted final approval for salvage and the
CITU.316
Final approval for salvage and the CITU came from the STB on June
26, 2000.317 The STB removed the six environmental conditions established by the ICC in 1992 and imposed four new measures, including
compliance with the EE/CA and preservation of the Chatcolet swing
bridge until completion of section 106 consultation under the National
Historic Preservation Act. 318 With these conditions, the STB gave final
approval to UP to salvage the track of the Wallace-Mullan Branch and
granted the CITU.319
The STB declared that its decision approving salvage and the CITU
would become effective on July 26, 2000. That very day, UP contractors,
acting under STB approvals and EPA's AOC, began pulling tracks and
ties from the Wallace-Mullan Branch.3:o A month later, on August 25,
2000, the federal judge gave final approval to the Wallace-Mullan Branch
consent decree.
V. CONCLUSION

After cleanup work and trail construction began on the WallaceMullan Branch, CART filed for review of the STB's approvals in the D.C.
Circuit Court of Appeals. 321 Meanwhile, the Trail of the Coeur d' Alenes
315 \Vallace-Mullan AOC, supra note 314, at 20 (requiring UP to carry ou1 work consistent with schedule in Statement of Work). The AOC also required UP to pay S650,000
for costs of construction oversight and, in consideration, provided UP with limited covenants not to sue and contribution protection. Id. at 17, 34.
316 Like the consent decree, performance of work under the AOC was condi1ioned on
the STB's approval of salvage and its grant of the CITU. Id. at 18-20.
317 Decision and CITU of June 22, 2000, supra note 117.
318 Id. at II, 14. The NHPA section 106 consultation concluded with a Memorandum
of Agreement signed by UP, the Tribe, and the Idaho State Historic Preservation Office for
preservation of the Chatcolet Bridge, and the STB consequently remo\·ed this condition.
See Decision, Union Pac. R.R. Co.-Abandonment-Wallace Branch, Idaho, Docket No.
AB-33 (Sub-No. 70) (STB Sept. 26, 2000), m•ailable at http://www.stb.dot.go\·/decisionsl
ReadingRoom.nsf.
319 Decision and CITU of June 22, 2000, supra note 117. The ClTU originally provided a 180-day period for UP and the State and Tribe to enter into a trail use agr.:cmcnt
Id. at 12. Upon request of the parties, the STB exiended this period 10 June 21. :?OUI. lo
allow additional time to complete the agreement. Decision, Union Pac. R.R. Co.-Abandonment-Wallace Branch, Idaho, Docket No. AB-33 (Sub-No. 70) tSTB Dec. 15. 20001,
http://www.stb.doLgov/decisions/ReadingRoom.nsf.
320 E-mail from Edward W. Moreen, Governments Projecl Coordinalor. U.S. Army
Corps of Engineers (July 26, 2000) (providing notice to all government parties, "The UP
project is officially up and running!") (on file with Han·ard Enl'iro11111ental lnw Re1·iew1.
321 Petition for Review, Citizens Against Rails-to-Trails\'. STB, No. 00-1387 tD.C. Cir.
filed Aug. 25, 2000) (on file with Han•ard Em•iro11111emal lnll' Re,·iell'). As ground~ for
challenging the STB's decision, CART argued that the STB \'iolated NEPA by failing to
prepare an Environmental Impact Statement, and violated the National Trails System Act
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has become a reality. By April 2001, crews had removed more than sixtyfive miles of track and commenced grading and paving the trail, with a
schedule to complete all remaining construction by 2002. 322
By the time the trail is complete, ten years will have passed since UP
filed its original application to abandon the Wallace-Mullan Branch. The
process has not been without delay. Yet the process could have taken
longer, with less satisfying results, had it not been for the combined advantages of the Superfund and Rails-to-Trails programs. Superfund's
goal of protecting human health from hazardous substances benefitted
from Rails-to-Trails's promise of a predictable land use for the right-ofway. Knowledge of the future use of the railbed reduced the risks associated with alternative uses and lowered the required level of cleanup and
associated costs. Rails-to-Trails also offered an effective and reliable
means to maintain a cap over a contaminated right-of-way.
The Rails-to-Trails program benefitted from Superfund's risk assessments and cleanup actions, which would ensure that walkers, bikers,
and others would be protected while using the trail. Superfund also
brought authority to reduce administrative requirements while satisfying
the substantive elements of the ESA, Clean Water Act, and other regulatory programs. Superfund's settlement mechanisms provided liability
protection to UP and to the future trail owners. Significantly for the trail
owners and managers, Superfund provided the funding and expertise to
build and maintain the Trail of the Coeur d' Alenes.
Most importantly, Superfund and the Rails-to-Trails programs have
given the people of the Coeur d'Alene Basin a community asset, a safe
place to play for residents and visitors alike. Along the trail, local children will skate and tourists will pedal past historic mining districts, and
bird-watchers will aim their binoculars across marshes. Over the years,
trail users may witness the regeneration of adjacent areas impacted by
mining wastes, as other cleanup efforts in the Coeur d'Alene Basin begin
to show results. After one hundred years of mining and railroads in the
Coeur d'Alene Basin, complete recovery may lie many miles ahead. The
Trail of the Coeur d' Alenes, however, will allow major steps forward in
northern Idaho, perhaps inspiring similar efforts across the American
West and anywhere else the railroads used to run.

by refusing to consider the environmental impacts of interim trail use and issuing a CITU
to allow trail use of a contaminated right-of-way. Id. The D.C. Circuit scheduled oral argument for September 2001. Order, Citizens Against Rails-to-Trails v. STB, No. 00-1387
(D.C. Cir. Feb. 5, 2001) (on file with Harvard Environmental law Review).
322 Telephone Interview with Edward W. Moreen, Governments Project Coordinator,
U.S. Army Corps of Engineers (Apr. 26, 2001).

